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RECORD 


In accordance with the Order of the Honorable 
William H. Timbers, dated March 25, 1976, 
Plaintiff-Appellant has compiled and photo- 
copied those parts of the record she has 

relied upon in her accompanying brief. Four 
copies of this “record” are filed with the 
Court and a copy is being served on each oppos- 
ing party. 


The papers of the original documents have been re- 
numbered as follows: 


Numbering System 


Memorandum and Order of the 
Court Below, Pages 1-18, BO cipeocdeccesacesusecsese 4481-7 cL 


Order To Show Cause, For T.R.O., 

Preliminary Injunction, Class 

Certification etc. with Affidavits, 

Exhibits and Interrogatories Ann@xedecccccccccccccccccc eR m4e7==R=35 


Verified COMTI. kee ees veeeeebeeee ee eeseueeoeeececeue G>"Ro oo 


Memorandum and Order In Johnsou. v. 

Likins, No. 4-75-civ. 318{D. Minn. 1975) annexed 

as Exhibit "A" to Plaintiff's 

Supplementary Memorandum of Law...ccccccccccccecscesceesR-94——R-100 


Letter from H.E.W. to States 

Participating In the AFDC program 

July 10, 1974 annexed as Exhibit "B" 

to Plaintiff's Supplementary Memorandum 

of TA ec abe heehee te beens Beso eb eee kee bbe beeee GLO eke Og 


Decision In The Matter Of The 

Connecticut Conformity Hearing 

(Filed with Court below with 

Plaintiff's Memorandum of Law In 

Support of Motions for Preliminary 

Injunction, CEO oc vee bbe ba ehweseeacebeeeadecdeecseceseceR@L0a—-R-ile 


Decision: National Welfare Rights 

Organization v. Mathews, No. 75-1741 

(U.S. Court of Appeals, Dist. of Col. 

1976) unreported decision relied on 

in Plaintiff-Appellant's DIOS) co ncccccoccescescesececesclo lL lO--2-1i1 


Plaintiff's Supplementary Memorandum 
of Law on Motions for Preliminary 
Injunction, iim ee tt aie ne LecreceekR~L32——R-161 


Defendants' Memorandum of Law 
(3 page Miitime ac re err me ve ee 


New York State Department of Social 

Services - Eligibility Audit Report 

December 31, 1974 (filed with Court 

below along with Plaintiff's Memorandum 

of Law In Support Of Motions for 

Preliminary Injunction, Ob oa ee cede wee cene ns es asses ce ch o—-R-lT9 
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Plaintife Suess) ‘McGraw on ‘aoe nine dependent. er 


& children are recipients of public assistance ‘penefits under : 


the Aid to Families with Dependent Chil dren. (AFDC) program, 


ee 


ae Pe 


x 
ee rl 


vant ae 


ee 42 U.S.C, § 601 et seq. The individual defendants are public : Na 


officials legally responsible for administration of the AFDC 
program in New York. AFDC is among the categorical assist- ‘ 
ance programs established under the Social Security Act and 

is financed by the Federal Government and participating States 


on a matching-fund basis. ‘i 


The present action represents a challenge to the _ 


validity and continued enforcement of 18 New York Code of 
1/ 
~~" Rules and Regulations § 352.31(d) (1) (ii) (the New York 


Pe. 


regulation). That challenge extends to so — of the New 
York regulation as authorizes the defendant evs York ieaew 
& Department of Social Services (the State agency) to recoup a fee 
past AFDC grant overpayment -- where such overpayment is not 
occasioned by the recipient's wilful act or omission -- 


from what is commonly denominated as an earned income "disregard." 


~ 


I. 


Alleging that the New York regulation stands in contra- 
veition of the Social Security Act and operates in derogation 


of due process and equal protection under the Fourteenth 


“ae 
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ey Anendnent, plaintite t besayht this suit for a declaratory” 


"judgment and preliminary and permanent injunctions pur- 
suant to 28 U.S.C, §§ 2201 and 2202, Rule 57 F,R.Civ.P. | : 
and 42 U.S.C, § 1983, Because plaintiff's constitutional 

- claims, whatever their ultimate merits, are at the least’™ 
‘arguable, this Court concludes that it has subject matter 
jurisdiction oles 20 0:8.c,. § 1343(3) and therefore may 
consider the pendent statutory claim, United Mine Workers 
y. Gibbs, 383 U.S. 715 (1966), without need to convene a 
three-judge court unless the statutory claim proves not to 
‘be dispositive. Hagans v. Lavine, ee U.8. 528 (1974). 

At a pretrial . 
ee 2/ 

motions for a temporary restraining OFeee preliminary 
injunction, and class action coe iiiearian | this Court de- 
terrined that, in the absence of issues of material fact 
demanding an evidentiary hearing or trial, the pareien' : 
paper submissions would be treated as applications for 
summary judgment under Rule 56, F.R.Civ.?., allowing for 
plenary relief on the merits. The parties therefore were 
directed to file a statement of agreed facts pursuant to 


Rule 9(g) of the General Rules of this Court. 


As the parties were advised at their conference 
with this Court, the class action designation sought by 
plaintiff would constitute, at best, procedural surplusage. 


This is not to say that the Court entertains any doubt that 
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‘ 


plaintiff leh adequately represent the interests of 

those welfare recipients who, like hers elf, are “Innediately 

and intimately attectes ‘by the recoupment of agency overpay-" 
ments from earned income disregards, Nor vee the docu-. ‘i en 
mentation supplied by the parties leave any asks for : , ? 
questioning the numerosity of a class that would consist of 


plaintiff and others -similarly situated with yeapect to the 


issues presently before the Court, * ee) ie 


Nonetheless, within the frame of he present case, 
certification of class action status would add no force to co 
the prospective effects of a declaratory judenent and could 
not serve to implement any meaningful rétrosctive relief in 
which members of such a class might share: under the ruling 
Of Edeiman v. Jordan, 415 U.S. 651 (1974), this Court is 
-without. power to award welfare benefits retroactively, The 


Court thus declines to certify this action under Rule 23 (c) : eee 


F.R.Civ.P. : ee 


it, 


For the sake of clarity, the issués involved in this 
action are, in the discussion that follows, raised in relief 
from the background of plaintiff's personal welfare case 
history. Mrs. McGraw and her family have received semi- 
monthly AFDC payments for an unspecified number of years. 


Uriemployed when she first became an AFDC recipient, Mrs. McGraw 


° ee 


: 3 f . 2 i 
daunted a job as a ecok's helper + more than three years 


ago, an employment that she has yetained to date, Throughout 
‘ that same period, the McGraw family has continued to receive 


AFDC assistance as a supplement to Mrs. McGraw's earned» 


web 
nee to meg rerqancars res’ E 


‘income, 


In the fixing of AFDC benefits to be paid to the 
McGraws, the key point of reference is the “standard of need," 
an amount calculated by the State to be necessary to sustain 
a family of the McGraws' size; federal law itself neither 
prescribes the components nor targets the level of such 


standards. As the Supreme Court has recently observed, 


. « 


"Under [the] HEW regulations [that implement 
Titie IV,] * * * [bJoth eligibility for Arpc 
assistance and the amount of benefits to be 
granted an individual applicant ere based on 

a comparison of tne State's standard of need 
-with the income and resources available to 
that e@pplicant. 45 C.P.R.- § 233.20 (a) (2) (4). 
The ‘income and resources' attributable to an 
applicant * * * consist generally of ‘only 
such net income as is actually available for 
current use on a regular basis * * * and only 
currently available resources.' 45 C.F.R. 

§ 233.20 (a) (3) (a2) (ey. * * Be, fatter 
consideration of certain deductions and 
exemptions], the net amount of ‘earned income' 
is less than the predetermined statewide 
standard of need, the applicant is eligible 
for participation in the program end the amount 
of the assistance payments will be based upon 
that difference. 45 C.F.R. § 233.20 ta) (3) (ii) 
(a) and (¢c)." Shea v. Vialpando, 416 U.S. 251, 
253-54 (19.74). 


The difference between the applicable standard of 


need and the AFDC recipient's "income and resources" is 
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“commonly referred’ to as the "budget deficit,” “When Nrs, MoGraw 
became a wage earner, her family's own budget deficit was whee 
thereby affected in two pitimately measurable respects, ee 
accordance with the commands of Section’ "402 (a) (7) and (8). 
of the Social Security Act, 42 U.S, Cc, § 602 (a) (7) and (a). 


The relevant portions of those clauses read as follows; 


"§ 602, 

(a) A State plan for aid and services to 
needy families with children must * * * (7) 
except as may be otherwise provided in clause 
(8), provide that the State agency shall, in 
determining need, take into consideration any 
other income and resources of any child or 
relative claiming aid * * * ; (8) provide that, 
in making the determination under clause (7), 
the State agency -- 


(A) shall with respect to any month disregard -- 


* * & 


(ii) in the case of earned income of a 

dependent child not included under clause (i), 

a relative receiving such aid, and any other 

individual * * * whose needs are taken into 

account in making such determination, the 

first $30 of the total of such earned income 

for such month plus one-third of the remainder 

of such income for such month * * * ," 

Thus, by operation of Section 402(a) (7), the 
McGraws' budget deficits -- and the AFDC grants based upon 
them -- have been necessarily reduced by the fact of an 
income regularly generated by Mrs. McGraw's employment. 
However, by force of Section 402(a) (8), the consequent 


reductions are, again necessarily, limited by the "$30 and 


1/3" disregards. 


“at is something of a puzzlement that plaintiff ~*~ ute 
has chosen to emphasize the Williams court's 


pe ee a ee ee ree ee 


t 4 Dee ae . ; ; 
eye - t = - * ¢ se ’ és . Be. ! 
Pe’ is i i ey .. . eiice oe se wet ; yi 

eon i : _ 1% : * ’ . P 
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.; ie aul ap -y At the end of April 1975, a notice from the New 


os York City Department of Social Services (the City agency) ‘) 


Ohi is 


cag. advised the McGraw family that, 


i “Your [semi-monthly] income from the period «- metre 
July, 1974 to present should have been 
$127,59, not $80.43 as previously budgeted. 
This resulted in $990.36 in overpayment for 
this period. i 

[The New York regulation] permit[s] ' 

recoupment on amounts up to the total exempted 
income. Since your budget deficit is less than 
your exempted income your case will be sus- 
pended for 13 issue[s] until this amount is 
‘yecouped, " 


At Mrs. McGraw's request, the State agency held a 


"fair hearing" for review of the City agency's intended . i 


ra ss recoupment measures. Ina decision rendered on August 6, ; 

iy 1975, defendant Berger announced the following determinations: : 

- 1) The McGraws had received, through agency 

_ error, an AFDC overpayment. : a pa *s "4 

= a . a 2) That overpayment could be recouped in ac- io 
| cordance with federal law only if the McGraws a 


had available income and/or resources in excess 
of their AFDC grant. . 
.3) Plaintiff's "$30 and 1/3" disregard repre- 


sented such excess income and thus was subject 


to recoupment under the New York regulation. 


As a result of that decision, the City agency proceeded to 


i yeduce the McGraws' semi-monthly AFDC payments by “withholding” 


a : a ae : E par, 


a port on of the earned income disregards; ee agency's he 


“departure from its initial intention to suspend its bay 


i ments to the McGraws remains, to date, “unexplained. 
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of plaintice now asks this Court te vali pies Erg 


least where overpayments have nat been gabbkboned by the iit 
fraud of AFDC recipients, the earned income disregard 
‘established under Section 402 (a) (8) beanies beyond the 

reach of defendants' recoupment. Defendants for their part. 
insist that a fair reading of the Social Security por oan e 
due deference to the policies of the Department of aaaken, 
Education and Welfare (HEW) compel the conclusion that the 


recoupment of disregards wholly comports with federal law, 


tit. 


Viewed in the abstract, de@endants’ posture in this 
litigation commands a reasonable sympathy. By iavekiag ene 
New York regulation at issue, defendants have sought no more 
than to retrieve for the unhappily finite public treasury 
monies received without entitlement. In Graxing upon the 
earned income disregard for that PUSEOSa “defendants have 
looked to a source that, by definition, lies beyond the oa 
minimum standard established as necessary for the AFDC reci- 
pient's subsistence: in New York, AFDC grants are as a rule 
calculated to compensate for the recipient's entire ikees 


deficit. Thus, even if reduced by an amount representing 


~ the full measpre ae ‘the earned eies disregard, such a 
ho grant: would still raise the ceatuatts to the level of his it ee 
‘ determined standard of need, Mo areover, in effecting re- ce eae 


‘Goupments, defendants act guaas the State! s regulatory 


whe ee ete PE IR Eee Shiai Gisaaraanne ear eames 
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admonition bas " [t]he proportion of the current assistance 
grant that may be deducted for eas perreees situate i 
be limited on a case-by- case basis so as not to cause unde 


hardship WS @ 5” oe Bete C oR a, 5 352.31 (4) (4). 


Nevertheless, the present litigation cannat be ee 2 
to rest by the mere recitation of defendants! salutary ob- : 
jectives, For, aivhoug "there is no question that States 

“have ensateratite latitude in allocating their AFDC resources, 
since each State is free to set its own standard of need and 
to determine the level of benefits," ging Vv. Smith, 392 U.S. 
309, 318-19 (1968), it is just as certain that a participating 
Beaks, ee TELE (LV; must abide by federal directive where 
Congress has chosen to speak in mandatory terms. Thus, the 

_ New York regulation may be permitted to stand only if it is 
ee heen with the ‘eongressional mandate epaeetet in fe 
Section 402(a) (8), i.e., that the first thirty Reitess of an , 
individual's earned income plus one-third of the remainder - 
be disregarded in aoe York! s ee Gf that indivi- 
dual's "need," eee % v. MeCorkie, 333 F.Supe. 1109 (D:N.3.. 1570), 


affirmed sub nom. Engelman v. Amos, 404 U.S. 23 (1971). 


It appearing from the complaint, the annexed affidavits of 


©. we a aulouce in the abstract, defendants! argunent wee 
a that | recoupment of overpayments, from earned income ‘dis- | 
a ee regards does not offend the literal Anport of Section Mh pane 
e. : “is G02 (a) (8) exerts a considerable ‘force, : “Thus, defendants . pice ase 
| assert, the statutory disregard extends -- in terms n= 
no farther than the bounds of . State's "determination 
of need," a determination that, according to defendants, 
involves no more than an identification of those who are 
eligible for AFDC benefits anda calculation of the AFDC cS a 
family's budget deficit. Once having made such a deter- oo S 
mination in accordance with, inter alia, the earned ineome en, 
disregard prescribed by Section 402(a) (8), the Siac ta oe Bees 
thereafter free, defendants emphasize, to establish a ee Tag 
own level of benefits and, consequently, to reduce below | 
the budget-deficit figure the amount of seciacanen that an 
AFDC family will receive. Jefferson v. Hackney, 406 U.S. 
@ ___ 935 (1972); Dandridge v. Williams, 397 U.S. 471 (1970); see 
Rosado v. Wyman, 397 U.S. 397, 413 (1970). Thus, defendants 
reason, in its recoupment of overpayments, the welfare agency | : : 
does not “determine need" when it proceeds indirectly against | 
the already-honored disregard by adjustment of the ultimate 


AFDC payment. 


Defendants concede that an overpayment caused other, 


than by an AFDC recipient's fraud cannot be recouped where to 


do so would reduce an AFDC family's means below the level of 


that family's standard of need. See National Welfare Rights 
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Co Organization Vv. Weinberger, 377 F. Supp. 861 ' D.C. 1974). ime. 
a ~~ 4 . “ : pt 4 
hae nr urge, however, that sie earned income disregard 


_ Fepresents an available asset that oe at least in New York ae 


ae Bee Te is in excess of the icine, of need and thus is a proper tater 
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@ ” ++-..gource for recoupment. emi sf pean 1 my es 
: ie 2 ene, 
Defendants' construction of Section 402(a) (8) is 
reinforced by the apoarent support of HEW,. the fedsrat agency 
charged by statute with execution of the Social Security Act. 
To be sure, that support is not clearly reflected on the 


face of HEW's implementing regulations. Thus, the most fade 


nent of those regulations provides no more than that 


: "[a]ny recoupment of overpayments permitted 

( Bie ii by paragraph (a) (12) (i) (a) (2) of this section 

Sea . [referring only to overpayments wilfully caused : . 
by AFDC recipients] may be made from availsble de es ee 
income and resources (including disregarded, et: 
set-aside or reserved items) or from current 
assistance payment or from both." 45 C.F.R. 

§ 233.20 (a) (2) (3) (2). 


However, plaintiff herself becca eae in the 
wake of the decision in National Welfare Rights Organization 
v. Weinberger, supra, "consultation between attorneys for N.W.R.Q. 
and H.E.W. indicated that H.E.W. allow[s] the practice challenged 
- herein." Plaintiff's Supplementary Brief at 11. It may hardly 
be gainsaid that HEW's acknowledged alignment with dafendants' 
position stands Late ea hurdle for plaintiff's case, 


since “the construction of a statute by those charged with its 


execution should be followed unless there are compelling 


aht> 
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es ’ re FN age. a ; i Br latices chat . i ae 4 ba shir ° 
& Ml indications that it is wrong." Re a Lion Broadcasting Co. a 


"ye POC, 395 U.8; 367, 381. (1969); see, e.gey New York State Ms oe 


tie 


- ) |. Department of Social Services v. Dublino, 413 U.S. 405, 42. : 
@ hit (1973); Dandridge v. Williams, supra, at 481- -482) snelt ve a ec sag 
Wyman, 281 F.Supp. sis 868 (S.D.N.Y, 1968), atti ened. 393 ‘oe a) 

wee. Och ae ce ee oe 


- Plaintiff in effect invites this Court to conclude 
that an initial sang aamecaies to HEW's apparent construction oF 
Section 402(a) (8) must inevitably give way to the alleged fact 4 
of "compelling indications" that the federal agency, with a ce 
respect to the issues raised herein, is simply ' "wrong." a ) 


Plaintiff notes in passing that this Court would not be the 


a, 
os E ‘ Teeny ees ” 
seein sgt 8S 48 |, Rat? 4 


4702 (June 9, 1975); Carleson v. Remillard, 406 U.S. S98 (1972): 


( first to refuse to adopt a stance expressly or impliedly | AS 
/ ot ; . : has 
assumed by HEW. See, e.g.,; Philbrook v. Glodgett, 43 Someday i ar 


re 


Townsend v. Swank, 404 U.S. 282 (1971); National Welfare Rights 


' 
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Organization v. Weinberg, supra; Gasaway v. McMurray, 356 F. 
Supp. 1194 (8.D.N.¥. 1973). 
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This Court must navereheless dsctine plaintiff's 
invitation. It does so notwithstanding the eecane eons of 
Johnson v. Likens, Civ. No. 4-75-318 (D.Minn. 1975) (unreported 
decision), in which the District Court ne Wineceoks has ruled 
that the statutory disregard shante protected eyainah yeccomsawe 


of agency-caused overpayments. Admittedly, Johnson is ta date 
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‘4, would ordinarily be persuasive. Nonetheless, Johnson's 
ae "precedential value is seriously undermined by the eieaviy °°: 


Pe tee Te 


eo ' erroneous premises on which the Johnson court rested its 
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decision. 
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Thus, for example, via a painstaking but somewhat 
ptrained analysis of HEW regulations, the Johnson court it : ye 


concluded that "HEW would appear not ta allow recoupmeats 


aoe 


from disregard income in cases of agency error or non-wilful 


<i s 


recipient error," Id. at 35, As already indicated, it has 


' been conceded that HEW's actua] position is just the opposite. 


1 
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Moreover, in its attempt to gauge the breadth of the _ 


a Baas, i eee « 
1 Bem a de 4, 08 % mr. 


Saal us Section 402(a) (8) reference to "determination of need," the 


Johnson court asserted that ; Hae ae 


seca "The United States Supreme Court, in explicating “hg 
Cd haan § 602(a)(7) and the regulations which implement ae 
al it, noted that the amount an applicant is paid is er 
based on a § 602(a) (7) determination, and upon a 1 aes 
@etermination of need. {Thus,] i oe ee 
'tTf * * * the net amount of “earned Me iti 
income" is less than the predetermined Ol 
statewide star.lard of need, the appli- “< 
cant is eligible for participation in : ae 
the program and the amount of the assist- i 
ance payments will be based upon that gf : 
) @ipterences, * * = Sheey Vialoands * * * 
The § 602(a) (7) operation is the operation by 
which the amount of the assistance payment 1s 
calculated. By saying in § 602(a) (8) that the 
income disregard shall not be considered in the 
(a) (7) determination, Congress was stating that 
the income shall be disregarded in determining 
the amount of the assistance payment." Id. at 
29 (citations omitted) (emphasis added). 
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‘apprehension of the relation between ‘the ‘budget ‘deficit 
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and the ultimate AFDC grant, “The two are not, as. ‘the ‘Johnson 
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“court apparently assumed, suketisnaliy “identical -— "although, 
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eG Ce. pee is currently true” in New York, they may prove to be. equi- ree 
‘valent in amount. The budget deficit represents the "basis" aaa 
of the AFDC grant only ta the extent that the latter may not | i. 
' exceed one hunGé.ed per cent of the = although the State 

May compute the grant as a lesser percentage of — budget 
deficit. The AFDC grant is thus a function not env of the oo 
recipient's need, but also of the siwindceeakics imperatives ° - 


that may be dictated by a State's limited fiscal resources. 
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This is not to say that the State may circumvent the 


oe 
: hod 


) disregard mandate simply by reducing the AFDC grant ko veciece 
a systematic and automatic subtraction a "$30 + ciel Or MA 
earned income from the initially computed budget deficit; aoe a 3 

é operation would constitute in effect a redetermination of | . 

need without allowance for the disregard. To that extent, 

this Court agrees with the observation in Johnson that the 

State may not achieve by indirection what Lt 4s forbidden to 


accomplish directly. See Johnson v. Likens, supra, at 29, 32. 


However, I pelieve that the Johnson court read inta 
Section 402(a) (8) more than Congress said or intended. Johnson's 


reading of the statute as saying that "630 + 1/3" of earned income. 


"shall be disregarded in determining the amount of the assistance payment," 
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id. at -29 (emphasis added) ,goes toa fuks That ‘section ae a oe 
“instead states only that this portion of the- earned income’ ou 
should be disregarded: in determining the applicant! s need 


oe which, as we have seen, may be equal ta ‘or greater ‘than the 


assistance cama; 


bie ee RU a we Mel re tS | comtg ah eren ae orem Nahe Owen SNe err ene Sars eer i ott Pati lid 


Pores ene ene 


The Johnson court Babee tbh cooutusion in sare upon 
bbe reading of Congressional intent, i.e., that "the income 
disregard work incentive is iinctetely Uxeeneiek te the total 

-A.F,D.C. program eee oh 3G, Ae 32. Tt is indeed a familiar 
rule that,"{i]n expounding a statute, we must not be guid daa 
ne a single sentence or member of a sentence, but trast] ee 
to the provisions of the whole law and to its object and Se ie : 

vo: ; policy." United States v. Heirs of Boisdore, 8 How. | id 
113, 122 (1850). Thus, how far the disregard mandate extends “ 


may be accurately gauged only after reference is made to the 


(ae day 
a BSA ares 


congressional intent that underlies the less-than-definitive 


language of Section 402(a) (8). 


he eee hae 4, 


Aye 


With reference to the legislative purpose, an earlier 


ANA 


Court has observed that the statutory disregard 


shetnitie 


"was intended as an incentive to welfare reci- 

.pients to seek employment. It was part of a -- 
congressional effort made to ensure that an appli- 
cant not find it more advantageous to remain on 
welfare than to seek employment. The legislative 
history,reveals a concern among the Congressmen 

that one of the tates — of the [AFDC] program -- 
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‘support’ and personal independence consistent “4 

us ios" with the maintenance of continuing Tr igi ale ‘ae 

ae eae care! -- was not being achieved. aly Na 7 

da ek : om aN ie ye : ents oe? ~ Se 

a He Pala ue ir 3 aes 
@ ee ee ee Benate Finance Committee cihkes that ot 


Gisregarding some portion of earned income was °° * -si°. °+ 
essential to implement this objective. The a 
Committee in its report explained: 'A key 

element in any program for work and training 

for assistance recipients is an incentive for 

people to take employment, If all the earnings 

of a needy person are deducted from his assist- 

ance payment, he has no gain for his effort.' 


me 
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“The report continued to state that, ‘the com- ie 
mittee believes that this provision will furnish 


nent en Ft 


at 1116 (footnotes omitted), : 


incentives for members of public assistance a Be 
families to take employment and, in many cases, ia 
increase their earnings to the point whére they “ 
become self-supporting'." xX v. McCorkle, supra, 7 

> 


It seems clear that Congress intended that, in the 


r. 
ordinary course of AFDC administration, the earned income : a 
disregard should be preserved to the wage earner, intact os pee 
and undiminished, as a measured impetus to gainful employ- Os: 


ment. However, the legislative history retraced ard recited 
above nowhere bespeaks a congressional purpose to shield i 
"$30 + 1/3" of earned income under all circumstances and 
against every State exigency. In that silence, this Court. 
is left to the guidance of the statutory language as it is 
informed by "those commonsense assumptions that tune be 

made in determining direction without a compass," Rosado 


v. Wyman, supra, at 412. 
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| ES aig 'e, in the process it  necoupment, the State! s S ie a 4 
el Le ‘p Besort. te the disregard as an asset "in excess of need" - ; 5 
: cos were, | as plaintifs urges, a ‘per se se "determination of aaeae: ee 4 
o: - : and hence invalid oudas Section 402 (a) (8) the wchomnbis would | c { 


“be reduced to the status of a ‘Creditor peculiarly disabled 
ees recovering against a debtor who by definition is able 
tO repay, Common sense inexorably divects this Court to 

assume that Congress would not have settled'on sey resulLe:) 
without having engaged in at least gone evidonsad debate or 
without projecting that intent via clear statutory directive. 
ies 23 In the absence of such markings of an extra-ordinary legislative 
7 will, common sense further compels this Court's conclusion that 
| Congress did not intend Section 402(a) (8) to disallow the 
_ limited sacrifice of "$30 + 1/3" of earned income for the com- 
pektine sake of overpayment recoveries” and a aeicducitiy 


fair apportionment of the limited AFDC as 


Certainly, as it is applied in the present case, in 
“ide the recoupment cancels or reduces the effect of the 4 
disregard for only a limited period, there is no destruction 
' of the work incentive, but only a temporary diminution or 
Suspension thereof, and thus no thwarting of congressional - o 
intent. It would be easy to imagine nee soxeniiia recoupment 
. practices which would effectively kill incentive, but we -necd 
not borrow trouble by imagining eviiss we need only rule upon 
the case at hand and upon the particular regulation uncer 


challenge , 
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‘The court is Anpellea to ‘rule ‘phat the New York. a 


_Fegulation does not offend the Social ‘security Act: " Whether oN ae 


the regulation can survive ‘plaintife! s remaining constitutional 


’ 


“challenges must be left to the determination of a three- judge 


6/ 


court, whose convention must await the appeal of ete ruling. 


Dated: 


New York, New York 


sO ae . ) | ve ) ee : 
WALUAN C. CONNER 


‘United States District Judge 


February 25, 1976 
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*, “FOOTNOTES 


een The New York SIS reads as follows: 


ree Pas ‘ 
eet NE eee eed ga, teat EB gee 


sprit ot ree 


"gas er “"Recoupment of any overpayment made ta 
ees a recipient shall not be required unless the 
oS: recipient has currently available income or 
“ resources, exclusive of the current assist- 
ance payment. Exempted income and disregards 
-ghall be considered as being currently available," 


9 Nh ecees 


2, At that conference, the Court ordered defendants 
temporarily restrained from recouping overpayments 
to the McGraw family from PnGLE earned income dis- 

regard. 


Se a 3. Although the parties herein have cited numerous oe 
Pe decisions addressed to the Social Security Act < ao 
t es and involving actually available versus presumed 0 
A ‘income, recoupments from sources other than dis- : a 
regards in the case of fraud, and alternative Ri 
methods of calculating budget deficits without ee 
|) gexriet application of the “330 + 1/3"~of-earned~ 1. 
ee income formula, none of those decisions is parti- oe 

& as cularly instructive on the issue presently before 4 
. this Court. Nor does Bradford v. Juras, 331 F.Supp. - 
167 (D.Ore 1971), in which Section 602(a) (8) was : “4 

read in a light favorable to the position of de- 
fendants herein, provide a firm platform from which 
. to launch analysis in this case: that reading was e 
based upon the Bradford court's assumption -- by 
now discredited -- that State application of the 
disregard formula was not mandatory. - : oe 


Plaintiff suggests that the decision in Williams ' 
vy. Lavine, 353 N.Y¥.S.2da 340 (Sup.Ct. Nassau 1974), in 
which it was ruled that the disregard "is not toa 

be applied towards needs that would otherwise be 

met by a public assistance grant, including a dis- 
cretionary allowance for rent," id. at 345, serves 

to fix the analytic course in the present case. 
However, that ruling does no more than to reaffirm 
the principle that the disregard must be honored 

in the determination of an AFDC recipient's need. 
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“It is something of a puzzlement that plaintiff +). 
has chosen to emphasize the Williams court's aa 
“ @bservation that "(t]he work incentive program- ™ 


Aes Oe ewe : ce irk ais 8 : els ela 


and its "$30 + 1/3" exclusion in turn comes [sic] 


~< €rom the federal Social Security Act, 42 U.S.C. 
“§ 602(a) (8) (A) (ii), which mandates the "disregard" 


of this portion of earned income,*' * * , It is er eae 
a legislated reward for those individuals who alone 


assume the double burden of caring for children ° eT 


and a home and working to support both," Id. at 
344-45, Such observation only marks the point aac, | 
at. which this Court's analytic inquiry must begin; 
it by no means charts the destination of our iibenaaam 


Defendants, in turn, have referred this Court to 
the Supreme Court of Nassau County decision in 

in re De Luca v, D'Elia, (October 21, 1975), In 
that decision, the claim that the New York regu- 


lation conflicts with Section 402(a) (8) was: per- a) ae 


emptorily discounted as "without merit." However, 
the treatment of the recoupment/disregard issue 

in De Luca is so conclusory that this Court hesi- 
tates to invoke its support beyond citation. 
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Whether such recapture of amounts owed to the 
State conforms with due process, i.e., whether due 
process demands that the State be limited to the 
ordinary creditor recourse to civil action or 
garnishment, is beside the present point and 
beyond this single-judge court's i seabed, 


The Johnson court's reluctance to sanction re- 
coupment from disregards was in no small measure 
derived from the assumption that 


"if Minnesota [which provides grants in 
full satisfaction of recipients' needs] 
is free to recoup from disregard income 
in these circumstances, so is a State 
paying less than need. In such a State, 
disregard income may be the only resource 
which allows an A.F.D.C. family to rise 
to the level of minimum subsistence and 
recoupment from ‘'excess' income might he 
recoupment from the mouths of hungry children. 
Johnson v. Likens, supra, at 36. 
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G is pa Neither that reluctance nor that assumption, 

fi ae ee however, was warranted, in the light of the ruling 

i ee in National Welfare Rights Organization v, Weinberger, 
gt at es supra, and HEW regulations’ subsequent conformity 


ba therewith. See pp, 10-11 supra, 


Moreover, there is something te be said for the ae ‘ 
ro-less-humanitarian concern that, bowed by and 

bowing to fiscal realities, a State foreclosed 

from such recoupments might well be obliged to 
depart from a policy of granting AFDC payments in ' 
full satisfaction of need, in which case "hungry 
mouths" would constitute the rule, rather than 
the exception. ul 


6. In Taylor v. Lavine, 497 F.2d 1208, 1214 (2d Cir. 

" 1974), reversed on other grounds sub nom. Van Lare 
y. Hurley, 95 S.Ct. 1741 (1975), the Second Circuit a 
observed that "[w]here the constitutional claim is + 
sufficient to vest the district court with juris- et 
diction, it is proper for a single judge to decide 
the statutory question under pendent jurisdiction 
* * * and, if he sustains it, to defer requesting 
a three-judge court under 22 U.S.C. § 2281, pending 
review." (citation omitted). 
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LOLIED sTALlES DISTRICT] COUR? 
FOR THE SOUTHERN DISTRICT OF KEW YORK 


JOSEPHINE 2°cGRAW, individually and on + ORDER TO soo 
ow \ behatf of her minor dependent children and : CAUSE FOR 
ped all persons similarly situated, TEMPORARY 
Mee : RESTRAINING 
oS fo Plaintiffs, ORDER, PRE- 
“aah LIMINARY 
Le -against- INJUNCTION, 
: AND CLASS 
STEPHEN BERGER, individually and as CERTIFICATION 
Corer. issioner of the New York State : 
Department of Social Services, 
JAMES DUMPSON, indi+ “nally and as No: ZO Cew. 


Commissioner of the Ne York City 
Department of Social Services, and 


“Ed 2. 


THE NEW YORK STATE DEPARTMENT C2 
OF SOCIAL SERVICES, ‘ A] 


Defendants. : 
i 


CO Poet Fhe LAM AAP DF CLOG, Cont FRIAIIE | SesbPa fo S09 fon fie Ch, OPPL Ae 


Foley Square, New York, New York, Geasmtroom No. 700 a onthe a 


at 6! APD 
day of September or as soon thereafter as counsel may be heard,“why an 


order snould not issue granting the following relief: 
fvtsvtnd oS Here EN FRE. 
(1) A preliminary injunction“restraining Defendants, their 
ageats and employees, and all other persons in active concert and narticipa- 
tion with them from applying Title 18 New York Code of Rules and Regulations 


Section 352.31 (d) (1) (ii) to Plaintiff or any other recipient of AFDC, insofar 


as such regulation authorizes recoupment of AFDC overpayments by with- 


holding eacned incorne disregards authorized by Section 402 (a) (8) of the 
Sucial Security Act, through AFDC grant reduction or suspension; 
(2) An order pursuant to Rule 23 (c) (1) of the Federal Rules of 


Civil Procedure, that this action be maintained as a class action ag preved 


< 


of ine complaint. 


It appearing from the complaint, the annexed affidavits of 
JOSEPHINE McGRAW and LLOYD CONSTANTINE, and the memorandum in 
Support of this order to show cause and request for temporary restraining . 
onler, that Plaintiff has raised substantial questions about the legality of 
6 NYCRR §352. 31 (d) (1) (ii) and its application to Plaintiff, her family, and 
class members has demonstrated a likelihood of prevailing on the meri: 
and has shown that she and her family have suffered serious and irreparable 
injury as a result of the reduction of their AFDC grant authorized by the 
re :wation challenged in this suit, and will suffer additional irreparable 
injury pending hearing on this matter for a preliminary te fumetion: and that 
Defendant's will suffer no irreparable harm should temporary relief ve _ 


6 
‘ranted in that they may resume recoupment if the preliminary injunction is 
y y inj 


denied, 


IT IS FURTHER ORDERED that pending h- tring aad“etermind- _ 


tion of P 


income disregards authorize:: by Section 402 (a) (8) of the Social Security Bie 
42 USC §602 (a) (8), through AFDC grant reduction or suspension; 

It appearing from the complaint the annexed affidavit of 
LLOYD CONSTANTINE, and the memorandum of law in support of the Class 
certification motion, that a prompt answer to Pluintiff's annexed interroga- 
tories is essential for a prompt determination of Plaintiff's motion for class 
certification and for preliminary injunction on behalf of the class Plaintiff 


seeks to represent, 


“al 


IT IS FURTHER ORDERED that the attached set of "Plaintiff's 
First Interrogatories." to Defendants BERGER and The New York State 


Dvpurtment of Social Services be answered within ten (10) days from the 


dute of this order and served on Plaintiff's counsel by 39 P.M. on that date: 


IT IS FURTHER ORDERED that personal service of this order, 


along with the papers on which it is granted, on the Attorney General of the 


State of New York, attorney for Defendants BERGER and THE NEW YORK 
STATE DEPARTMENT OF SOCIAL SERVICES and the Corporation Counsel 


of the City of New York, attorney for Defendant DUMPSON, on or before 


the ‘day of September 1975, at a i o'clock Fae M. shall be deemed 


sufficient. id 
47 St whe wrrs te Ore crcl Stet” a 43 ina (pas ie 
S6 ed yao Shvsbel Se Serve on Loveay¢ 7 Ha Cbd dP 


En Ta. Lee 20 ffper Pisa Fe ’ mk penis 7%. 
, Fz rs. 
VA Lp Pion SCs 
U.S. DISTRICT JUDGE 
Dated: New York, New York ; 
September2 £ , 1975 
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UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


JOSEPHINE NicGRAW, individually and on 
behalf of her minor dependent children and 
all persons. similarly situated, 


Plaintiffs, 


-agains? - AFFIDAVIT 


STEPHEN BERGER, individually and as 
Commissioner of the New York State 
Department of Social Services, 

JANiES DUMPSON, individually and as 
Commissioner of the New York City 
Department of Social Services, and 


THE NEW YORK STATE DEPARTMENT 
OF SOCIAL SERVICES, 


Defendants, 
STATE OF NEW YORK: 
KINGS COUNTY : 
LLOYD CONSTANTINE, being duly sworn, deposes and says: 

1. Iam a member of the Bar of this Court ee counsel to 
JOHN C. GRAY, JR., attorney for the Plaintiff herein. I submit this 
affidavit in support of the Order to Show Cause submitted herewith. 

2. This case involves the legality of a New York State Welfare 
regulation, 18 New York Code of Rules and Regulations §352. 31 (d) (1) (ii), of 
statewide applicability. The regulation provides for the recoupment of 
AFDC overpayments caused by administrative error, and not occassioned 


by the willful act of the recipient. Earned income, disregarded as a work 


incentive pursuant to 42 USC $602 (a) (8),is defined in tiie challenged 
regulation as income "exclusive of" the AFDC payment and the regulation 
authorizes the local social services agency to reduce the AFDC grant up to 
tha amount of money statutorily discegarded unti recaipment is effected, 

Tne regulation thus results in the diminution or suspension of AFDC granis on 


the basis of a regulatory fiction that what is heing withheld is the previously 


fe AS 


disregarded incorne rather than part of the AFDC grant itself. Plaintiff's 
factual allegations and legal claims are more fully set forth in Plaintiff's 
complaint and affidavit annexed to the Order to Show Cause and the memoran- 
dum of Law in support thereof, 

3. It is necessary to proceed by order to show cause for two 
reasons. First, the Plaintiff has requested a temporary restraining order 
to restore her family's AFDC grant to the level which obtained prior to 
application of the challenged regulation to her case, pending the hearing 
and determination of a motion for preliminary injunction. The requested 
temporary relief is needed immediately. Plaintiff has requested similar 
relief for the class she wishes to represent. Second, a speedy hearing on 
Plaintiff's motions fer a preliminary injunction and class certification are 
necessary. Plaintiff believes that the purported class encompusses thousards 
of AFDC grantees in the families of working recipients. The Supreme Court's 
decision in Edelman v. Jordan, 94 S: Ct. 1347 (1974) would bar this Court 
from ordering the Defendant's to restore illegally reduced or Suspended 
AFDC grants retroactively i.e. only prospective restoration may be ordered. 
Thus, the class must be certified and the injunction or temporary restraining 


order issued for effective relief to commence. Assuming, arguendo, that 
< oO Pear == met ? 


Plain iff's claims are meritorious, a class of people are beirg illegally denied 
vital welfare benefits, which no Federal Court may restore, as each day 
passes. In this situation the need for a speedy hearing of these motions is 
obvious, unless a class temporary restraining order is issued. Such an order 
would obviate the need for immediate hearing on the preliminary ‘trnetien 
motion but not for the order to show cause to secure a temporary restraining 


rder. 


one 


4. Plaintiff has requested answers to her first interrogatories 
within ten days. Your Deponent ::-lieves that the information requested 
is readily available ‘ the staff of the New York State Department of Social 
Services and that the information is essential to an effective presentation of 


Plaintiff's requests for class certification and a preliminary injunction. 


5. Plaintiff has made no other request for this relief to any Caurt. 
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Sworn to before me this 


pee 
: ($79 aay of September, 1975. 


NOTARY PUBLIC 


/ 


STEPHEN DOBI<IN 
Notary Pudi, Stata of Naw York 
: a 24-66950725 
Qualified ia Xings County 
Kommisston Expires March 39, WS 75 


UNITED STATES DISTRICT COURT 
FOR Tul SOUTHERN DISTRICT OF NEW YORK 


JOSEPHINE McGRAW, individually and on 
behalf of her minor dependent children and 
all pers as similarly situated, 
Plaintiffs, 

-against- 
STT.PHEN BERGER, individually and as 
Commissioner of the New York State 
Departi:.er: of Social Services, 
JAMES DUMPSON, individually and as 
Commissioner of the New York City 


Department of Social Services, and 


THE NEW YORK STATE DEPARTMENT 
OF SOCIAL SERVICES, - 


Defendants.. 
STATE OF NEW YORK 


COUNTY OF NEW YORK 


JOSEPHINE McGRAW, being duly sworn, 
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Z. Lam the mother of nine 6S) 2 minor dependen 


MATTHEW age7, ROBERT age 10, STEPHANIE 


A¥VIDAVIT 


No: 


deposes and says: 


New York, 


, children, MARK 


age 12, GERMAINE 


ove 13, TERESA age 14, LEWIS age 16, PAMELA age 17, and ARMON age 19, 


vho is a full time student. 


3. I work for Saint Matthew - Saint Timothy Day Care Center as 2 


cook's helper. J have had this jou for three years. 


4. My children and I receive Aid To Families-with Dependent 


Children (AFDC) to supplement my Salary. My family received AFDC before 
I began rny present jou and have received assistance throughout the time 
i've worked, 
NO Take homens, at. pres , ts Approximately SUT. por week. 
My salary and AFDC grant are my family's only soucee of incame, 
' 


- Lreported my job to Welfare whe I first began to work and have 


. 


reported to them cach time my salary was increased. 
8. In figuring out our welfare check, the Department of Social 
Services deducts the first $30, 0C and 1/3 of the remainder from my rnonthly 


earnings and also diutlucts my work expenses. 


9. Although [ have always reported my salary changes, Welfare has 


made many mistakes in my grant and I never understand how they figure 
out my budget. My lawyer has requested a fair hearing for me so that 
Welfare will straighten out my budget. I believe Iam being uncerpaid. 

10, In early May, 1975, I received a notice from the Department of 
Social Services dated April 29, 1975. The notice said that they had overpaid 
us since July 1974 hy more than $990.00 and that they were going to suspend 

° 3 
our welfare check for 13 issues, which is 61/2 months. I really didn't 
understand how we had been overpaid. I didn't have any of this $990.00 to 
pay welfare back and] didn't see how my family of 10 people could survive 
on my salary of $117.00 a week. (A copy of the nctice is annexed hereto 
Exhibit "A"). 

Hi. When] could get off work I went to a Legal Services office and 
showed them the Ictier from Welfare. The requested a fair hearing for me. 

12. While ] was waiting for the fair hearing my Welfare check was 
reduced from $132.00 iwice a month to $108.00 twice a month, 


they didn't cut us off altogether as the notice (Exhibit "A') said they would. 


13. On June 3, 1975 I had a fair hearing at 80 Centre Street in 


Manhattan. I explained that I didn't understand how we had been overpaid, 


that I reported my salary, and that if we had been overpaid I didn't have 
the money anymore. The little money we have goes quickly with nine 


children, The man from the Department of Social Services said that I had 


some of my sclary disrevarded because of the law, aud that this disregarded 


aud that Welfave could recover the overpayment fraim this 


? 


MONGY NaS) Oxia 


money by reduci i Wotllare chocivs, 


14. In August I received the fair hearing decision in the mail. It 

said that it was the Departinent's error that was the reason for the over- 
the 

payment, but that because of Misregarded part of my salary I had extra 
money which Welfare could withhold to recover the overpayment. (A ccpy 
of the decision is annexed hereto as Exhibit 'B"). 

15. My welfare check has been reduced as I said before. This makes 
it much harder for us to get along. With nine children a $48 per month 

a little food and without 

reduction means that we all must go without/replacing worn-out clothing, 


because there is no extra money for anything else normally. We are finding 


it very hard to get along. My lawyer has explained that my check will be 


reduced for 21 months at this rate. J can't understand why they are punishing 


us because they made x error in budgeting my salary. Now they are taking 
away the money we are supposed to get as a reward for me going tc work. 

It seems like my family is being punished twice because I work. Other 
welfare recipients who don't work don't have these problems and i think 


° 


this is all very unfair. J hope that my lawyer can straighten out my budget 
and that the court will tell Welfare to restore my welfare check. We 
cannot manage on the money we have now and the situation gets 


week. I understand that there are other people in my situation, and I hope 
p 


the Court will helv them also. 
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¢. Siute the percentage of overpayment errors inown to he 
or estimat..( fobe (ipestly) ea: «(by agency error in the miss 
period (spacify). 

4. Staite the percentage of overpayments known to be or 
estimated to be Cr). 
ie 


period (spocify). “tuit percentage of these, recipicnt caused overpayrierts 
S po: 


are deemed to le: ce to willful misrepresentation or Withholding of inforrsa- 
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tion (fraud). Wit \tundard is applied in distinguishing recipicit caused 
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errors which ave viilful from those which are deemed not te be willful. 


Cite the authority. 
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USITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YGRK 


beieti’ of her minor dependent children and . 
ati peesons Similarly situated, 


Plaintiffs, : CLASS ACTION 
wagainst-— | 
STEPHEN BERGER, individually and as No. 
Coinraissioner of the New York State 
Department of Social Services, 
JAMES DUMPSON, individually and as 
Commissioner of the New York City 


Department of Social Services, and ; j 


THE NEW YORK STATE DEPARTMI1 .NT 
OF SOCIAL SERVICES, 


Defendants. 


COMPLAINT FOR DECLARATORY 
AND INJUNCTIVE RELIEF 


i. PRELIMINARY STATEMENT 


1) The named Plaintiff,in this suit,is a working recipient of Aid 
to Families with Dependent Children (hereinafter referred to as ehh a 
for herself and her nine (9) minor dependent children. As a working AFDC 
recinient, Plaintiff receives the benefits of work,incentive, earned income 
disregards, enacted by Congress in the Social Scourity Act. . Social Secu 
Act $402 (a)(8); 42 U.S.C. §602(a)(8). A specified portion of her income 


is disregarded in determining her family's need for AFDC. 


235 supra). This unexplained departure from Defendant Dumpson's previously 


2) Plaintiff received overpayments of AFDC due to the error of the 
New York City Department of Social Services. This agency is currently 
overpayment from the 

re ‘ouping the amount of the/family's AFDC grant,by treating the earned 
income disregard as income which is available for this purpose, i.e. the 
agency is withholding the earned income disregard from Plaintiff's family 
to recoup the overpayment made through the agenc;'s own administrative 
error. 


3) Plaintiff individually, and on behalf of her minor children, and 


all persons similarly situated seeks to have this Court declare invalid and 


! 
preliminarily and permanently enjoin enforcement of Title 18 New York Code 


of Rules and Regulations §352. i (d) (1) (ii) which authorizes the Defendant 
to withhold the income disregard to recoup the overpayment made through 
administrative error. 

II. JURISDICTION 

4) Jurisdiction is conferred on this Court by 2f U.S.C, $1943 (2) (4) 
and 133]. The matter in controversy exceeds in ee exclusive of interest 
and costs $19, 000. 00. 

5) Plaintiff's action for declaratory and injunctive relief is 
authorized by 28 U.S.C. §§2201, 2202 and Rule 57 of the Federal Rules of 
Civil Procedure, which relate to Geclaratory judgmeni.s and by 42 U.S.C. 
§1203 which provides redress for the dectitacaleeiy under color of state law, 
of rights, privileges and immunities secured to all citizens and persons 
within the jurisdiction of the United States by the Laws and Constitution of the. 


t 


United States. 


Ill. PLAINTIFF 


6) JOSEPHINE McGRAW, and her nine minor dependent children, 
MARK age 5, MATTHEW age 7, ROBERT age 10, STEPHANIE age 12, 
GERMAINE age 13, TERESA age 14, LEWIS age 16, PAMELA age 17, 
and ARNON age 19, who is a full-time student, are citizens of the United 


States and the State of New York, residing at 201 West 93rd Street in New 


York County. 


; 4 
i sS 
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7) Ms. McGRAW is employed as a "cook's helper" at Saint Motthews- 
4 Saint Timothy Day Care Center in Manhattan. She has held this position for 
the last three years. Ms. McGRAW's wages and a supplementary grant of 


AFDC are the sole source of income for herself and her nine children. 


IV. CLASS ACTION ALLEGATIONS 
8) The narned Plaintiff brings this action on her own behalf, for her 
nine minor dependent children, and pu: .suant to Rule 23(a), (b)(2) of the 
Federal Rules of Civil Procedure, on behalf of all other persons similarly ey, 
situated. 
9) The persons similarly situated are all employed recipients of 
AFDC in New York State and their families, who receive the bénefit of earned 


income disregards pursuant to 42 U. S.C. §602(a)(S), who have received AFDC § 


overpayments not occassioned by their willful misrepresentatijon or withholdin 


of information, and who are having all or part of their earned income disre- 
gards withh..*1 by a local agency of the New York State Department of Social 
Services, to recoup the AFDC overpayment, under authority of 16 New-York 


_Code of Rules and Regulations §352.31 (d) (1) (ii). 


C- 37 
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10) The class is so numerous that joinder of all members is 
iinpeacticable. Taere are approximately 36,187 working mothers in AFDC 
families encompassing approximately 131,720 AFDC recipients in the State 
of New York. Aside from working mothers there are other working AFDC 


recipients who must receive the benefit of earned income disregards 


pursuant to 42 U.S.C. §602 (a) (8). (Characteristics of AFDC families 


.in New York State, January 1973,N.Y.S.D.S.S, Pub. No. 1188, 8/74). 


Recent H.E.W. statistics reveal overpayment errors in a significant 
percentage of New York's AFDC cases and that in 50% of these, administra- 
tive error is the cause of the overpayment. All these working recipients 
and their families are actually or potentially subject to infringement of 
rights secured them by the Social Security Act, under color of the challenged. 


statewide regulation. It is clear that the class, et present, encompasses : 


thousands of the working poor of New York Siate. ; 
' 


11) The named Plaintiff can fairly and adequately protect the interests 
of the class. Because of ner indigency, Plaintiff is represented by Brooklyn 
Legal Services Corporation 'B" a neighborhood legal services program 
funded formerly by the U.S, Office of Economic Opportunity and the Com- 
munity Services Administration and imminently by the new National Legal 
Services Corporation. Attorneys from Brooklyn Legal Services have 
litigated numevous public assistance class actions in this Court and the 
Eastern District. Plaintiff knows of no conflicts of interest among the 
members of the class. : ‘ 
12) Th. questions of law andfact raised by Plaintiff are ecient the 


class. The common legal claims are each of those contained in the claims 


for relief in this cornplaint. The common factual issue is the withholding 2f 
s o 


all or part of a working recipient's earned income disregard to recoup the 


amount of an AFDC overpayment caused by agency error. In that the 
Defendants have acted 0. ;rounds generally applicuble to the class, that is, 
the withl:olding of statutory carned income disregards, to recoup AF'DC 
overpayments caused by administrative error, injunctive and declaratory 
relief is appropriate with respect to the class as a whole. a 
V. DEFENDANTS 

13) STEPHEN BERGER is the Commissioner of the New York State 
Depart:nent of Social Services. He is charged by Social Services Law §§ll, 
17, and 34 with ee of the Department and is responsible for its 
compliance with the law. Defendant BERGER rendered the fair hearing 
@cierminstion referred to in p.vagraph 28 infra, in which he determined 


the New York State regulations applicable. Defendant determined that 


Plaintiff's earned income disregards could be withheld to recoup the AFDC 


overpayment caused by administrative error, and ordered Defendant 
DU \IPSON to carry out the terms of this decision. Defendant BERG*''s 
decision applied the regulation challenged herein to the facts of Plaintiff's 


case. 


14) Defendant JAMES DUMPSON is the Commissioner of the New 
York City Department of Social Services and is charged by New York Social 
Services Law §77 et seq. with administering the statewide public assistance 
programs, including AFDC, in the City of New York. Defendant DUMPSON 
is responsible for the Department's compliance with the law. His agency 
originally determined to recoup the AFDC overpayment, made through the 


agency's own error, from the Plaintiff's earned income disregards, under 


the authority of the regulation challenged hercin. 


15) The Defendant NEW YORK STATE DEPARTMENT OF SOCIAL 


SERVICES is the State agency authorized by NEW YORK SOCIAL SERVICE 


LAW §20 with supervision of the State's public assistance programs and 


its local Social Services districts, the New York City district among them. 


VI. FACTUAL ALLEGATIONS 


16) New York's participation in the Federal grent-in-aid program 
of AT’DC is authorized by the Social Security Act ("The Act") §40l et. seq.; 
42 U.8.C. $601 ct seq., which mandates state compliance with specified 
standards as a condition for receipt of Federal matching funds. 

17) The Act defines the sole eligibility requirements which states 
must impose on recipients of AFDC and prohibits the states from imposition 
of any additional eligibility requirements. While the States define the income 
levels below which people will be considered "needy" i.e. financially eligible | 


for AFDC, the Social Security Act mandates the standards and procedures for 


comput.ng the "income'’ and "resources" of applicants and recipients. 

The "income" of a given applicant or recipient computed under these 

requirements of the Social Security Act is measured against the State 

definition of "needy" to determine initial and continuing eligibility for AFDC. 
18) The standards for computing ~vailable income" are set 

forth in Section 402 (a) (7) of the Act; 42 U.S.C. §602 (a) (7); the so-called | 

"income and resources clause," which states in relevant part: 


42 U.5.C. §602 


(a) a state plan for aid and services to 
needy families with children must 


(7) except as may be otherwise provided 
mining need,take into consideration 
any other income and resources of any 
child or relative claiming aid to 
families with dependent children. ... 


AMUN SAMRAT dy UMA all 


(Emphasis added). 


19) Section 402 (a) (8) of the Act; 42 U.S.C. §602 (a) (8) (referred 


t 


to as "clause (8)'"' in $602 (a) (7) supra, provides in relevant part: 
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te plan for aid to needy families with children <:2ust 


% (@} provide that, in making the determina: ion 


‘under clause (7), the State. agency — 


omen 4a 


(A) stil with respect to any month disregard — 


(i) all of the earned income of each 
depeadent child receiving aid to families 
Wilit depaadent children who is (as be, 
daisemi:cd by the State in accordauce 3 
with otuncards prescribed by the Secretary) 
a full time student or part-time student 
Wiws ts nol a pine employee attending 
aschool, college, or university, or a 


‘ ‘ course of. voca tional or technical train?:. 
e a we designed to fit him for geinful employ: cst, 
ae 
(ii) in the case of earned income of a 
dependent child not included under clause 

: ' (i) arelative receiving such aid and any 1 

otter individual (living inthe same home - : : Bie 

as such relative and child) whose needs — | ie 

i ar; taken into account in making such i 
: : de*srmination, the first $30 of the total i 
” of such + earned income for St ‘month : 


third of the remain. -r of such 
incom: yr suck month (e mk tal the 


provisions of this clause Gi) shall not 
apply to earned incorr:: :ierived from 
perticipation on a pr: -:t maintained : 
unjer the programs c..‘sblished by i i 
section 632 (b)(2) and (5) of this title); 
(Fimphasis added) 
These provisions of $502(a) (8) are the so-called "earned income 
disregards" enacted by Congre: 3 in 1967 to ; rovide an incentive for AFDC 
recipients to find and retain gainful employment. The earnings disregard 


provided for in §602(a)(8)(A)(ii) is the so-called "30 and 1/3" earned income | 


disregard, and is hereinafter referred to as such. 


20) In §$$602(a)(7) & (8) Congress has provided a statutory 
requirement that an applicant for AFDC exhaust all available income hefore 
resocting to public assistance, with the explicit exception of the statutorily 

exempt wi isaume. This disregarced income need not be exhausted, and 


Ruy cannot be considered as "aveilable income" by the State for AFDC purposes 


i.e. this income does not reduce the "need" for AFDC. 

21) Title 18 New York Code of Rules and Regulations, (hereinafter 
referred to as "18 NYCRR") §352. 31(d)(1)(ii) which deals with recoupment | 
of ArDC overpayments made to recipients and not occassioned by any 
willful act on their part, states in relevant part: 


(4) Recoupment ot overpayments. (i) Except as. 
provided in paragraph (2) of this subdivision, 
recoupment of overpayments cf assistance 
including overpayments resulting from assistance 
said pending a hearing decision shall be treated 
as follows: 


(ii) Recoupment of any overpayment. 
made to a recipient shall not be required unless 
the recipient has currently available income 
or resources, exclusive of the current assistance 
: payment. Exempted income and ‘isrcgards sha’! 
be considered as being currently available. y 


™ effect, this regulation authorizes the withholding of the, work incentive, 
earned income disregards to recoup overpayments made through the agency's 
administri.tive error. 

22) .OSEPHINE McGRAW has been empleyed by the Saint Matthew- 
Tiniothy Day Care Center as a "cook's helper" for the past three years. 
During this period and prior to the time she began this work, Plaintiff and 
her nine minor dependent children received AFDC in a grant administered 


by the New York City Department of Social Services, (hereinafter referred 


to as the "City Agency"). 


23) When Plaintiff began to work, the City Agency deducted the 
first $30 and one-third of the remainder from her gross monthly earnings, 
i, determining the amount of her salary to apply against the Eaiigts "need" 
fe: continued AFDC payments. This "30 and 1/3" disregard was mandated 
by £2 U0.8.C, 602 (ya), 

24) The City Agency informed the Plaintiff on 
Netice of Intent to suspend Public Assistance d: 
it was the "City Agency's" intention to susp: ° Plaintiff's family's entire 


1 


ae . . > fie P y ¥ ee ee ‘a 4? tH ewe Nee 
grant of public assistance for 6 1/2 months (13 semi-monthly issues) 


fen FS 


to commence on May 9, 1975. The reasons for the proposed suspension 
the family's AFDC grant were stated thereon: 


Your S/M [semi-monthly] income 
from the period July, 1974 to present 
should have been $127.59, not $80.43 
as previously budgeted. This resulted 
in $:°O. 36 in overpayment for this 
period. 

Regulations permit recou;: ont on 
amounts up to the total exen:,1.7:d 
income. 
less than your exempted income your 
case will be suspended for 13 issue(s) 
until this amount is recouped. 

(Emphasis added) 


Thus, the "City Agency" having ascertained that it had understated the 
amount of plaintiff's income for 10 months, and in consequence overpayed 
the plaintiff's family, intended to recoup the overpayment. Referring to , 

Ig NYCRR $352. 31 (d) (1) (ii), the agency informed plaintiff that State 
regulations treated her earned income disregard (referred to therein as 
"exempted income") as available for recoupment. It was further alleged 
that the amount of plaintiff's salary, disregarded pursuant to th “30 ua tan 


formula was greater than the current AFDC grant, i.e. if the family's 


income were computed without application of the disregard, thc family would 


not be deemed "needy" and would not receive any AFDC grant. Therecore, 
the agency would suspend the AFDC grant for 6 1/2 months, in effect, 
withholding the income disregard until the amount of the overpayment was 


recouped. 


25) The City Agency has incorrectly computed the amount of 


overpayment, the proper amount of the family's AFDC grant and the rate 
of recoupment. These issues are not raised in this suit: correction of the 
agency's errors, in.this regard, will be pursued through administrative 
channels. The sole issue in this litigation is the lepulily of lhe defendant! 
action in recouping the overpayment made through administrative error, 


by withholding the statutory earned income disregards. 


26) On May 14, 1975 the Pluintiff requested a fair hearing from the 
Defendant New York State Department of Social Sees (hereinafter 
referred to as the ''State Agency'') to review the decision of the City Agency 
to recoup the alleged overpayment. 

27) On June 3, 1975 Defendant BERGER, through his designated 
hearing officer, held a hearing pursuant to Plaintiff's request. 

28) In a decision after hearing dated August 6, 1975, Defendant 
BERGER determined the following: 

A) The AFDC overpayment had been made due iv the 
"administrative error" of the City Agency. , 

B) Recoupment of an overpayment made thr« :gh agency 
creer could not be effected unless the recipient had income or 
resources in excess of the public assistance grant. 

C) The Plaintiff's "30 and 1/3" earned income disregard - 
represented income in excess of the public assistance grant, 
which could be recouped. Defendant BERGER citec 18 NYCRR 
§352.31(d), the regulation challer:::d herein, as authority for 


this ruling. 


D) The City Agency's decision to recoup the overpayment 


was affirmed. 


29) Pursuant to the City grins decision apohiee 16 NYCRR §352. 31 
(d)(l)(ii) and the affirmance by Nefendan! Rerger referred to in paragraph 
28 supra, Defendant Dumpson has reduced Plaintiff's family's. public 
assistince grant from $132.00 semi-monthly to $108. v0 semi-monthly. 
This action began in May 1975 and continues to date. At the current rate, 
recoupment will continue for approximately 21 months i.e. until 1 oraary 


1977. Pinintiff has not heen provided with any explanation as to why her 


grant is beins reduced for 2] months, rather than suspended complefeiy 


6 1/2 months as the City Agency originally intended (Sue paracraphs 


25 supra). This unexplained departure from Defendant Dumpson's previously 

stated intention dc--s not affect the essential fact that Defendant Dumpson 

is proceeding with recoupment under authority of 18 NYCRR §352.31(d) (1)(ii). 
30) Plaintiff, neither at the time of the City Agency's original decision 

to recoup, nor wt the time of the fair hearing, had any iwemuis ctnee than her 

earnings and rer family's supplementary AFDC grant. Therefore, recoup- 

ment is being effected solely by reduction of the grant. See paragraph 

29 supra. The portion of the grant being withheld, in turn, represents a 


portion of the earned income disregard which the challenged regulation treats 


as income "in excess of" the AFDC grant. Thus, the AFDC grant computed: 


in accordance with the requirements of the Social Security Act is reduced by . 
employing the eerie fiction that in reducing the AFDC grant the Agercy 
is thereby withholding money which is "exclusive of" and "in excess of" 

that grant. The transparency of this deception is apparent. 

31) The AFDC grant is the difference between an objective standard of 
need (an amount the State legislature determines the family needs to subsist) 
and "'income’'. 'Income"' is coriputed after the disregard of a statutorily 

vecified proportion of earnings. ‘lreating the disregarded income as 
something "in excess of" the grant, when that grant "must" be computed 
utilizing the disregard, is not only illegal but an act of blatant regulatory 
dishonesty. 

32) The Defendant's upon discovering that they had overpayed Plaintiff ~ 
through their own error could r:ot legally refuse to compute her grant in 

2 ie 
accordance with the Social Security Act, including/provision requiring cdisre- 
gard of specified proportions of earned income, neither can Defendants 
withdraw the disregards once the grant is computed utilizing them, for the 
effect is not different nor the result less legally infirm than in the first 


instance. 


33) Recoupment of the overpayment, made through administrative 
error, has reduced Plaintiff's family's AFDC grant below the Jevel of 
assistance received when their grant was computed in accordance with the 
requirements of the Social Security Act. This reduction in income has 
cause Plaintiff's family hardship and has required the family to survive 
without necessary food clothing and other essential items. 

34) Plaintiff was faultless in the overpayment,as Defendant BERGER i 
has determined. Despite this, her family's grant is reduced solely because 
she works in an effort to elevate herself and improve her family's position 
in society. Because the challenged regulation authorizes recoupment of 
earned income disregards, by definition, only the working AFDC recipient 
may be victimized under its provisons. Furthermore, the overpayment ' 
was caused by the agency's failure to properly assess and budget earnings - 
duly reported by the Plaintiff. Plaintiff's plight is a product of Agency 
error and her desire to work. The challenged regulation makes tha State 
whole for its errors by singling out working persons and withdrawing 
statutory work incentives enacted for thetr benefit by Congress. 

35) Deprivations similar to those visited upon Plaintiff's family are 
experienced by all members of the class and their families. ‘They are all 
working ry and working poor by definition. They have all faultlessly 
received overpayments, which have already been expended. They are all | 
having their income disregards withheld by reduction or suspension of their 


AFDC grant in violation of the Social Security Act, and in consequence their 


incentive to work has been seriously diminished, and their family's income 


substantially reduced. 


Vii. FIRST CLAL:1 FOR RELIES 


36) Piaintiff and her family are recipients of an AIDC grant in 
ducoohennatadios of Plainiiff's earnings. Her "income" as used to determin: 
“nced" for anc the amount of the AFDC grant was computed in accordance 
with 42 U.S.C. §602% 
of Plaintiff's monthly earnings were disregarded. 

$7) The City Avency made AFDC overpayments to Plaintiff's family 


through administrative error, and upon discovering the error determined 


to recoup the overpayments by suspeccing Plaintiff's family's AFDC grant, 


as is more fully set forth in paragrapl 1 24 supra. 

32) Defendant BERGER determined that Deferidant DUMPSON could 
recoup ihe overpayment by reduction of Plaintifi's families AFDC grant, 
although Pluintiff did not have the overpayment at the time of the hearing nor 
at the time of Defendant Dumpson's original decision ie recoup. ‘The appli- 


ation of ISNYCRR 6352. 31(d)(1)(ii), as more fully described in paragraph 


a ed 


29-34 supra, required that earned income disregards, that Plaintiff's 


fornily received the benefit of, in accordance with 42 U.S.C. §602(c)(8), be 


treated as cucrently available income “exclusive of'' and "in exces» ur 


the AFDC grant, to be withheld by a grant reduction equalling the overpayment 


graat 


39) Defendant DUMPSON reduced Pian © family! s AFDC 


and continues to eetee- the grant as more fully detailed in paragraph 29 


supra. 


40) Plaintiff's family has suffered a severe reduction ir. income and 


Plaintiff's incentive to remain gainfully emp’»yed hes been seriously 
diminished. 

41) In denying Plaintiff's family and all members of the class the 
earned income disregards granted them by Congress in 42 USC 660: 


the challanged regulation on its face and as applied by Defendants' conflicts 


with the Social Security Act, and as such is unconstitution,l as it violates 


. 


the Supremary Clause of the Urited States Constitution. 


Vill. SEC ND CLAIM FOR RELIEF 
42) Plaintiff realleges paragraphs 36-41 supra. 
43) Plaintiff received the AFDC overpayment through ino fault of her 
own and due to th: error of Defendant DUMPSON's Agency. Similarly all 
members of the class received AFDC overpayments through no fault of their 
own. Defendants as authorized by 18 NYCRR $752. “!{2)()(ii) have reduced 
or suspended the AFDC granis of Plaintiff's family and of the families of 

alt members of the class, despite the fact that Plaintiff and all class member 
were without fault in receiving the an The challenged regulation 
specifically authorizes reco. ment of overpayments made without fault on the 
part ot the rec:, cnt. Punishment by reduction of Plaintiff's AFDC grant 


and the grants of all class members, who are all without fault, denies them 


the due pi ocess of law guaranteed in the 14th Amendment to the United States 


Constitution. The regulation is invalid onits face and as applied by 


Deiendants. 


IX. THIRD CLAIM FOR RELIEF 


44) tlaintiff realleges paragraphs 36-41 supra. 

45) Plaistiff and all class members are subjected to AFDC grant 
suspension or reduction solely because they receive statutory earned income 
disresards. AFDC recipients who, with« wult, receive ov: *nayments 
but who do not work and consequently do not receive the benetit of income 
disregards would uk auttes the reduction of their AFDC grant. 

46) The challenged regulation creates classes of AFDC recipients: 

and 


those who without fault received overpayments and do not work, /those who 


are in all respects identically situated but do work and receive earned 


income disregards, and without any rational or permissible justification 


‘subjects the latter class to grant reduction to recoup overpayments, while 
the former class is not subject to grant reduction. The challenged regula- 
tic:: thus deprives the latter class, Plaintiff and her class, of the equc}l 


4 


protection of the law in violation of the 14th Amendment to the United States 


x. 


47) Plaintiff and members of the class have no adequate remedy at 


48) Plaintiff has ex! zusted her administrative remedies. Adminis-’ 
trative remedies would be futile for members of the class who have not 
already exhausted them. Defendant BERGER is the Commissioner of the 
New York State Department of Social Services and in this capacity 


promul ates and administers the State welfare regulations, 16 NYCR:! 
$352. 31(d){2 (Gi) among them. In decisions after administrative fair hearings 


he is bound to apply these regulations as he did in the fair hearing decision 


ee eG oe 
of the named Plaintiff, more fully detailed in paragrapn 26 supra. 


W165. 
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XL PRAYER FOR REEL 


WHEREFORE, Plaintiff respectfully prays on her own behalf, for her 
minor dependent children, and on behalf of all o.her similarly situated 
persons,that this Court: 

49) Assume jurisdiction of this cause, and set this a down 
promptly for a hearing; 

50) Le.zrmine by order pursuant to Rule 23 (c)1) of the Federal 
Rules of Civil Procedure, that this action be maintained as a class action 
in accordance with the allegations of paragraphs 8-1z of this Complaint; 

51) Enter a final judgment pursuant to 28 U.S.C. §§2201 and 2202 and 


Rules 54, 57, and 58 o° the Federal Rules of Civil Procedure, declaring 


that Title 18 New York Code of Rules and Regulations Section £52. 31(a)(1)(fi), 


is invalid on the grounds ihat it violates the Supremacy Clause and is 


; repugnant to the due process and equal protection clauses of the Fourteenth 


Amendment to the United States Constituti..9; 

92) Grant a temporary pestvatnins order enjoining Defendants, 
their successors in office, agents and employees, and all other persons in 
active concert and participation with them, including all employees of local 
social service agencies under the jurisdiction of the New York State 
Department of Social Services, from applying 18 NYCRR §352. 31(d)(1){ii) to 
Plaintiff and all members of the class, by recouping AFDC overpayments 


from income disregards authorized by the Social Security Act, through the 


mechanisms of AFDC grant reduction and suspension; 


Bor ga ey 
yh 


ene 


55) Grant a preliminary and permanent injunction 


enjoining the Defendants, their successors in offices, agents and employees, 


and all others in active concert and participation with them, including all 


Co 


ployees of local Social Service agencies under the jurisdiction of the New 
York State Department of Social Services from applying 16 N.Y.CoROR, 


$352. 21(d)(1)(Gii) to Plaintiff and all members of the class by recouping AIFNC 


overpayments from income disregards granted by the Social Security Act, 
through the mechanisms of AFDC grant reduction and suspension; 

54) Allow Plaintiff her costs herein and grant her and all persons 
similarly situated such additional or alternative relief, as may scem to 


this Court to be just, proper and equitable. 


Dated: Brooklyn, New York 
September 17, 1975 


Respectfully submitted, 


® fore pM es ae 


JOHN C, GRAY, JR. 

LLOYD CONSTANTINE, Of Counsel 
BROQKLYN LEGAL SERVICES 
CORPORATION "BR . 

152 Court Street 

Brooklyn, New York i201 

(212) 855-8003 
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STATE 


) 
+ Ss.: 
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COUNTY Of NEW YORIC 
JOSEPHINE McGRAW, being duly sworn deposes and says that 

she peidee at 2901 West 93rd Street, New York, New 

she is the plsinciee herein: that she has read the foregoing 

complaint and knows the contents thereof and that the same ar. 


o her own knowle except as to matters therein alleged 


and as to those matters she believes 
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UNITED STATES DISTRIC? COURT 
DISTRICT OF MINNESOTA 


FOURTH DIVISION 


Linde D. Jonnson, individually, and 
on behalf of her minor child Brandon 
Johnson, end, 52: Allaa, individ- 
ually, and on behalf of her minor 
childran Bradley and Kevin Allan, 
and Patzic: a Morrison, on behalf of 
hersel= and her minor children , 
Rachel, ick, Barbara and Robert 
Morrison, and on behalf of all others 
similarly situated, 


Rog) ines Nee RP 
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Plaintiffs, MEMORANDUM AND ORDER 


vs. Re, 4-75-Civ. 318 


Vera Likins, individually, and in 
her capacity as Commissioner of 
Public Welfare in the State of 
Minnesota, and Richard Hanson, John 
Derus, Thomas Olson, E. R. Robb, Jr., 
and Tnomas Ticen, individually, and 
in their capacity as members of the 
Eennepin County Welfare board, 


19 oe gempm ore ste: 


Creed 


Defendan 


) 
) 
) 
) 
) 
) 
) 
) 
) 


on a a Se De Os Pe ee OS ed 


ooe WE RIR EAE ae MERLE EAA AR ETRE XD 


> Plaintiffs filed a complaint in this court seek- 
ari declaratory relief against the defendants. Plain- 
recoupment of certain monies from their monthly 
In each case the recoupment is of amounts previously 
» which overpayments etal result solely of 
=¢ =2t the error of the recipient. Such recoupment or 


ned recouszent as to all three plaintiffs is now being accomp- 


ursvant to Department of Public Welfare (DPW) AFDC Program Manual 
2 a 
Wi-€-2 dated July 31, 1975. This guideline permits recoupment of prior 
ncy-caused overpayments by means of reduction of current grant p 
of one-half of the recipient's "disregard income.’ 
a declaratory judgmant that such recoupmant from 
discegard income is a violetion of the Social Secur Kets G2 Ul SUG. 


§ 602(a)(8) and ask that such recoupmen 


eS 


| 
| 
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ent violates the egual 
Amancmeat to the United States Constitu- 
c, in the alternative, for the convening of a 3-Judzge Court 
to hear the constitutional claim. The Court finds that it has subject 
matter jurisdiction of Pile tenbereeces pursuant to 28 U, S.C. § 1343(3). 
The Court will first consider the pendent statutory issues, resolution 
of which may avoid the necessity of reaching the constitutional claim 
or of the cenvening a 3-Judge Court, See Hagans v. Lavine, U.S. 
—___» 94 &.Ct. 1372 (1974); Nelson v. Likins, 389 F. Supp. 
Minn. 1974), affirmed per curien, 510 F.2d 414 (8th Cir., 19 
Plaintiffs have moved the Court for a preliminary injunction as to 


the statutory claim, and have moved further for an Order certifying the 


action as a class action composed of those recipients of A.F.D.C. bene- 


fits who have received overpayments caused solely by agency error and 
who are being or may be subjected to recoupment of such evernaionents 
from disregard income. Defendants urge the Court to abstain, pending 
cecision of three recoupment cases presently before the Minnesota 
Supreme Court, end urge that the complaint be dicntisded for failure of 
o join an indispensable party, the Secretary of the Depart- 
=Zducation and Welfare (HEW). Four questions have thus 
2 Court: (1) Should a class action be eertified. (2) 
Cov== abstain, (3) should a preliminary injunction issue at 


anc (4) is the Secretary of HEW an indispensable Darty. 


« 


uric heard oral argument on August 22, 1975. Plaintiffs 


~ 


=rzon the Minnesota Attorney General's office. The county defendants 

10 appearance. The questions presented and the issues raised have 
been extensively briefed and cross-briefed by the appearing parties. 
L. CLASS CERTIFICATION - 

Plaintiffs assert that all the prerequisites of Federal Rules of 


Civil Procedure Rule 23(a) and 23(b)(2) have been met. Though defendant 


~7- 


m2s2 ciaizs, the Court entertains some 
is as nuwierous as plaintiffs suggest. The class 
is based on a series of statistical program averazes, 


> may not be of continuing validity, and which may or may not 


& 


Y 


ble to any particular subgroup of A.F.D.C. recipients 
2, disregard income recoupment is not the only repayment alter- 
native availeilable to the State. Such recoupment is unnecessary where 
5 

the cipiest agrees to a voluntary plan of repayment. Persons acquiesc- 
ing in rep2ynent should not be included in any class involving this law- 

6 
suit. The actual number of recipients involved in recoupment under the 

7 

circumstances of this suit is a rough estimate. 

More importantly, defendant's objection to class certification is 
‘well grounded, for even were numerosity well established there is little 
reason for this «ction to proceed as a class action when the relief 
plaintiffs seek is equally available in the individual suits. Plaintiffs! 


attorney stated at oral argument that plaintiffs’ primary ¢éncern in 


eeking class certification was to assure that an injunction would be 


eliective throughout the State. For two reasons the Court is persuaded 


@ ¢iaes action is unnecessary to pekt noe this end, 
efendant has represented to the Court that a decision in this 
mriemented throughout the State regardless of whether this 
Second, DPW states that by law its policies must be 


=o all welfare recipients. Accordingly, if the Court 


DPW Program Manual VI-C-2, the effect will be to en- 


» class certification is inappropriate, Nelson v. Likins, 


The Court's Order herein will be a provisional Order, for there 


respect in which class certification might make some difference, 


class certification, if the case became moo‘ co the named 


plaintiffs, there would have to be a dismissal, wheiees if there were 


certification, mootness as to the named representatives would not moot 


hn 


angers oF mootness, ely bec: £ the desired impact of 
junction and declaration sought. ve t impact will be the 
ass of the existence of @ class action, since there does not 
app2ar to be any realistic danger of mootness at this time, and since 
the Court is uncertain as to the probable size of the class which plain- 
tiffs seex t° have certified, the Court at this time denies the motion 
to certify shis action as 4 class action. Should plaintiffs become 
aware of material changes in the matters noted above, they may renew 
their motion to have this case certified as 4 class action; alternatively» 
the possibility of intervention by other plaintiffs occupying positions 
similar to those who are now before the Court renains an option to class 


certification. 


II. ABSTENTION ~ 


The circumstance which allegedly mandates abstention is the pendency 


of three cases before the Minnesota Supreme Courte These cases concern 
the recoupmest, out of disregard gncome, of prior overpayments eeLating 
to non-repo=-2"S or Late reporting of income ta:, refunds by A.F.D-Ce 
recipients. whe overpayments jere caused by recipient error, though 
such error is not asserted to have been fraudulent. By stipulation in 


the State ert, these three cases will all turn on the decision of one 


reriety ft fare rt 


re Ferenc Bemerag 


State of Minnesota, which has been extensively briefed 

ch =i11 be argued orally on October 15, ie. Defendant in- 
urt that other like cases, pending in district courts through 
have been stayed ewaiting the decision in Steere. Defend- 


ant argues for abstention on:(1) The decision in State court of question: 


of State law may modify or remove the Federal question in this Count; 


statutes and the legality thereunder of recoupment from disregard incon 


uh 


{ al ' ‘ 


f 

i 

(3) the decision of the above matters is “imminent;" (4) a decision by 
| this Csere would effectively interfere with all pending State court ¢ 
i 


Pe \ nN : 
4, Whether the decision of questions of State 1 


} ‘ton avis likely to modié 
a ES tO OF Ear tay is iixely to modciivy 


dity 
or rénove the Federal auestion before this Court. 
ee ee ms ee meen CLS) GOUT C 


Three pertinent issues are being argued before the Minnesota 


Supreme Court: (1) whether recoupment from dis: gard income in the cir- 


“ 


cimistances of those cases violates the Social Security Act and the Min- 


ing income tax refunds as income violates Federal statutes and regula- 
tions; and (3) whether the recoupment of overpayments from A.F.D.C. re- ? 
gt 
cipients contravenes the cocnon law of the State of Minnesota, In the 
first two of these issues, questions of Federal law are involved. The 
Minnesota disregard income statute is substantively identical to the 
Le 


Federal statute, and there is no suggestion, either in this Court or 


in the briefs to the Minnesota Supreme Court, that the Minnesota statute 


. 


has a meaning different from the Federal statute. The secoid issue is 


concededly purely Federal in content. Thus, the sole question of State 


. 


| 
mesota statutes governing disregard income; (2) whether DPil's consider- 


law which right modify the Federal question here is the third issue. 


The 4.7.D.C. recipients in the State court argue that "Public 


Assistance vaich is not fraudulently obtained may not be recouped with- 
statutory authorization." As defendant notes, if the State 
court in S$=s=er2 were to rest its decision on the ground that State commo 
law did ns= permit recoupment from welfare recipients unless specificall 
tatute, then the Federal question before this Court would 
not need ex-swering, However, (1) because the Federcl 
constitutional in nature, (2) because it is quite 
State court decision might rest on a ground totally 
case before this Court, (3) because even ‘f the State 
court does decide the case on the State law basis, it is likely chat tt 
State court decision will not modify the Federal question before this 
Court, (4) because it is doubtiul that the State court will rest decisio 


on this Stete ground, -Cause of what this Court believes is 


ee Ne ate 
~~ + ot a oe a ne Sy om Steet 


t that the questions raised before this Court concern in- 


a Federal statute and at this time have no constit tional 
dimension is 2 fact of central importance to all aspects of the absten- 


tion issues raised here, It is indisputable that one of the crucial 
Pp 


of the abstention doctrine is the wisdom of avoiding whenever 
1ably possible the decision of constitutional questions which may 
have been presented unnecessarily or prematurely. 


"The 'doctrine of abstention’ established by the Pullman case 
was based on two well-recognized considerations. By awaiting 
state action (1) the fedevral constitutional question posed for 
federal decision might become unnecessary; and (2) state courts 
should be given the first opportunity to interpret state stat- 
utes.” 1A pt. 2 Moore's Federal Practice, paragraph 0.203[1], 
pe 2103 (1974). 


"The traditional policy of the Supreme Court to avoid unneces- 
sary decision of federal constitutional questions accounts in 
large part for its general doctrine .1at what the state law is, 
if not clear, must first be determined by the governmental 

organ competent to give a conclusive answer, the state courts, 
before the federal court proceeds with the federal constitu- 
tional issues, if any remain.” Id., paragraph 0.203[2], p. 2115, 


the Supreme Court cases involve federal constitution- 
owever, even when the abstention doctrine is employed in 
iding unnecessary constitutional decision, it is 


=iy and only after careful consideration of the particular 


doctrine of abstention, first fashioned in 
ad Commission of Texas vs. Pullman Co., 312 Us. 
¢ctions such escape [from the duty of federal 
to cecide federal questions presented under the fed- 
eral question jurisdiction established by Congress] only in 
narrowly lirited ‘special circumstances.’ [Citation omitted, ] 
wicker v, s00ta, 339 U.S, 241, 248 (1967). 
"We have repeatedly warned, however, thut because of the de~ 
lays inherent in the abstention precess and the danger that 
valuable federal rights might be lost in the absence of expe- 
ditious adjudication in the federal court, abstention must be 
invoked only in ‘spacial circumstances,’ [citation omitted]," 
Harris County Commissioners Court v. Moore, ULS. a 


43 ULS.u.N. 222, 4224 (975), 
The Court recognizes that abstention may be appropriate in non- 


constitutional contexts, However, the circumstances justifyir 


a ae 


eee aeons 


cney must be ! ‘exceptiona 


an issue of 
ome in collision with a 


r 
if 
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there are Situations, which might approp- 

bed as exceptional, where the federal court 
ay of a sound discretion must, decline 
cation of the local issues." 1A pe. 2 Moore's 
paragraph 0.203[2], p. 2115,. 


ether the particular facts here fit with 


a narrowly limited range of exceptional circumstances which would justify 


this Court in abstainine ng from deciding an issue of the interpretation of 


a Federal statute, 


2. The State Court decision may rest on a ground totally irrelevant 
hie A eee vert. 


to this case, 

One of the particular facts and teil ees here is the existence 
in the cases before the Minnesota State Supreme Court of the tax refund 
issue, All of the cases in that Court seem to be tax refund cases, and 

Court is led to believe that the other cases stayed in the State 
are also tax refund cases, A decision by the Minnesota 


= tax refunds were not properly treated as income under 
licasle Federal regulation would dispose of all those cuses 
whatsoever on the cases before this Court, 


on would constitute a totally useless act, 


argues, however, that an amendment to the Federal 
neome and resources has claritied the status of 


nd has diminished the importance of the tax re- 


Stete courts. Defendant maintains that the tax issue 


regulation which is no longer in effect, 


innesota Supreme Court may pause to cane 
still live contro- 

Versy concering ty of recoupment. This Court is not particu- | 
larly persuaded. : defendant is correct that tax refunds are clearly 


income under the w regulation, then the State is unlikely to be 
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recousment nit i we: returns. 

s not clear that the issue o interpretation 
of ulation is at all unimportant Judge Amdahl, 
in r2 case, noted that perhaps 4,000 recipients of A.F.D.C. in 
Hennepin County alone receive outside income. The amount of tax returns 

pesple is wadoubtedly substantial. It was because that issue 
s of paramount significance that the Judge suggested that 


of his decision might be appropriate. Defendant's Exhibit A, 


App. at A-29, The fact that the regulation has been changed does not 


diminish that significance; the allocation of a large amount of money 
may rest on the Minnesota Supreme Court's interpretation of the old 
ea eee, 

Defendant's argument also overlooks the alternative methods ae 
recoupment available to the State. State regulations permit voluntary 
repayment, as well as recoupment from ieee income. It seems that 
all the State cases concern tax refunds, but it is not at all certain 
thet all the State cases also involve involuntary recoupment. As to an 

whose case is pending before a State district COULE, 
to repay if an overpayment has been made, a decision 
Supreme Court that forced disregard income recoupment 
uncs= the common law, without reaching the tax refund. ques- 
to resolve the stayed action. The tax refund issue 


2 


lve ail the cases; the common law question might not. One 


st predict thet with Litigation throughout the State stayed pending 


Steere, the Minnesota Supreme Court will decide steere in 
13 
such a way as to resolve all that litigation, 


3. A State Court common law decision is unlikely to modify tha 
ee  cecision is uniixely to modify the 
Federal question here, 


If the State court does reach the State common iaw issue, and 


even if as a matter of State law recoupment is improper in cases of 


% 


hat the decision of Stete 


agency caused overpayments, it is possible t 


ae. 


of reach the agency caused error 
noted above, all the State cases appear to involve recipient 
aas all the cases here involve agency error alone. The State 
argued that che State common law invalidates recoupment 
a-fraudulently" obtained assistance, absent specific statu- 
tory authority. The line thus drawn between the presence or absence of 
Fit not only the State plaintiffs but plaintiffs here as well 
within the protection of the claimed common law policy. Defendant Likins, 
however, argues the State law issue quite differently. Defendant Likins 
places heavy reliance in her brief on the New Jersey Supreme Court case 


of Redding v. Burlington County Welfare Board, 323 A.2d RIT GIT). De 
14 a 


fendant argues Redding as follows: 


“se * The Court found that there was no need for specific 
statutory authority where the overpayment was 1erated by 
recipient (rather than administrative) €Yror. » «+ « Under 
Minnesota's present recoupment policies, recovery of overpay~ 
ments is attempted only where, as in the present case, the 
recipient has caused the mistaken overpayment. 

No specific statutory authority is needed to recoup 
for overpayments generated by recipient error,'' Steere V- 
Minnesc=2, Doc. No. 45615, Minn. 5.Ct., Brief of Respondent 
at 14-15. 


The Minnesot2 Supreme Court might very well hold m that State common 
law does not =5rbid recoupments in cases of recipient error, without 
acy question whether such comnon law forbids recoupment in cases 


In his carefully considered opinion in Steere, 


at took this very approach, citing Redding, and holding precise 


<ly that in ceses of clear recipient error the common Law 


~=close recoupment. Defendant's Exhibit A, App- at A-18-21. 
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This Court is persuaded by Judge Amdail'’s analysis of the merits 


of the State cormon law clain, 


which the common law is constructed. 


. 


2 


the source of those judicial statements suggests that his limiting inter- 
pretation is correct and that in all probability Ctate common Law does 


not forbid recoupment inc 


even were such an opinion 


as 


2cision on a State lary cround, 


More important than the possibility that State law issues May not 


of this case, however, is the probability that the Minnesota 
Court will not rest its decision on a State law ground. As de- 


notes at p. 5 of her Memorandum in this Court: 


a 


"In addition, Minnesota's Supreme Court has shown a willingness 
to reach complex questions of federal and constitutional law 

in the welfare area, [citations omitted], and thus is expected - 
to grapple with the very issues presently before this Court," 


This willineness to grapple with such complex issues seeme premised on 


the Minnesota Supreme Court's perception that at the core of the contro- 


versies surrounding the A,F.D.C, program are questions of Federal law, 


not questions of State law, Plaintiffs here argue that disregard re- 
coupment is violative of Federal eligibility standards. Ina Siti lar 
context the Minnesota Supreme Court made it very clear what law it be- 


lieves should govern this sort of question: 


oe ee en eee ee eee eT 
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“At the cxtset, it is clear that a class of persons eligible 

for assiccance must be determined by reference to Federal, 

standar<=. 

"Thus, i= seems clear wi 

temper == sown method of ¢ the needs of individuals 
=F as caretake Federal statutes, it may 

the class of caretaker relatives made eligible by 

Sa2tute, 


bound by the Lopez decision, [Lopez’ 
Bota IN 
690 (Sth Cir., 1973), certiorari Cenied, 411 U.s 
pele teeta ena nated atch 
portions of which the Court had Just set out ver- 
he prior two columns of its decision] we are inclined 
to consicer it as clearly stating the interpretation that is to 
be given to the Federal law involved. i 


" . . . [She simply adopted the position that upon remarriece 


the mother was ineligible for any consideration. This, the 
comiissioner may not do under a proper construction of applic- 
able law by Federal standards." Meagher v. Henneoin County 
Welfare Board, Minn. » 221 N.W.2d 140, 142, 143, 144, 


en A 


145 (1974). 


c.0,2¢ 373 (1975), thows: 
presented in the present litigation, the Court again expre 
a preference r deference to Congressional judgment and demonstrated a 
ensitivity to the fact that when the State court decides issues 
the A,F.D.C. program, the Court deals with acts, "under 
funds furnish a large part of the uw al amount used to 
finance these programs... ." Id., at 385. 

The particular circumstances of this case, then, would not seem to 
disclose the kinds of "exceptional" factors which would call for absten- 
tion here: 

"On the other hand, where the litigation has already been long 

delayed, [citations omitted], or where it has seemed unlikely 

that resolution of the state law question would significantly 

affect the federal claim, [citations omitted], the Court has 

held that abstention should not be required." Harris County 

Commissioners Court v. Moore, supra, at 4225. 

5. Eighth Circuit precedent seems to foreclose abstention here. 


Defendent refers the Court to the Second Circuit's decision in 


Freda v. Lavine, 494 F.2d 107 (2nd Cir. 1974), which defendant beiieves 


is dispositive of this case. Freda involved a Federal A.F.D.C. statutory 


constitutional question; in Freda the Second Circuit 
ntica. As plaintifis note, in Freda there was a very real 
ca question of unsettled State law (whether a stepparent 
stly oblisated to support a stepchild) would dispose of the ques- 
ty of a State regulation (which included the income 


such stepparent as part of the income and resources 


wpport the stepchild). For this reason, Freda is a far 


= 15 


Zrom the one in this Court, 


fw 


eca more on point, the Court would feel constrained to 


Circuit's decision in Barrera v. Wheeler, 441 F.2d 795 


"In the cas: 

on an inter i fede tatute. Appellants assert 

that they a eral funds to which they 
thile there may be aa 


2, 
are entitled 


Bae 


is) 


Mirae allows appellees 

poellaats urge, a 

ms would neither con- 
obviate the need to 


mantic 
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ation Act of 1965 ard 
act Sh perrorn in the manner in 
coating a Gietribute Titie f funds." Td.. at 


ron 
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While Sarrera seake wtih an educational program rather than with the 
A.F.D.C, prograa, it is clear that in the opinion of the Eighth Circuit 
the two progress are strikingly similar. A second issue in the Barrera 

exhaustion of administrative remedies, The Circuit Court held 
that Rosedo v. Wyman, 397 U.S. 397 (1970), an A.F.D.C. case, was disposi- 
tive of the exhaustion issue, in large part because the structures of the 
A.F.D.C. program and the educational program are so very nearly identical, 

(Barrera, 


upra, at 799-800. The conclusion is inescapable that a similar parallelisa 


exists as to the abstention issues. The Court is aware of no judicial 


decision which has disputed the fact that in a case such as this the "nub" 


of the controversy is interpretation of a Federal statute.--See also, 
ert IL, 3., iemnedlately infra, 
Generalized principles of federalism, moreover, formed some basis 
Sor ebstention in Barrera, for the issue of State law there was a matter 
intense local controversy that the attorney general of the State 
sesent the State in the Eighth Circuit, and again declined 
tate before the United States Supreme Court. Whe hae < v. 


» 94 S.Ct. 2274, 2281, n.9 (1974). The State 


in Steere, on the other hand, are able merely to point 


sta in support of their common law claim. 


hould abstain because of the existence of a fed- | 


ion in cases pending before the Minnesota Supreme Court, 
nis similar to the issue presented to tiis C 
Steere poses the question of whether recoupment from d 
come in cases of reoivient error is permitted under the Social Security 


Ace aud under the Minnesota statutes. A simtla:: 


Defendant argues that this forms 


ih De 


that a simi 


ground to jus 


It should be reiterated that this is not that type of case 
ron-constitutional issue is intertwined with a matter of in- 


and where, because of the inteasity nf that neculiar- 


. 


Fention is called for in order to allow the State 


to hear the entire case in the first instance, 


"Sizilarly, when the state law questions have concerned mat- 
ters peculiarly within the province of the local courts, 
[citations omitted], we have inclined toward abstention." 

Harris County Commissioners Court v. Moore, supra, at 4.224-L225, 


Nor is the fubsknbebe tion of the Federal statute itself a matter "pecvl- 


arly within the province of the local courts." 
"In conclusion, we, add simply asi While we view with concern 
the escalating. involvement of £ rts in this highly 
complicated area of welfare b we that should be for- 
mally placed under the ees ion of HEW, at least in the first 
instance, we find not the slightest ind jication that Congress 
meant to deprive federal courts of their traditional jurisdis- 
tion to hear and decide federal questions in this field. It‘is, 
of course, no part of the business of this Court, to evaluate, 
apart from federal constitutional or statutory challenge, the 
merits or wisdom of any welfare programs, whether state or 
federal, in the large or in the yeh garage It is, on the other 
hand, peculiarly fp the duty of thi unal, no less in 
field than in other areas of the law, to resolve 
to whether federal funds allocated to the States 
exdended in consonance with the conditions that Con- 
estached to their use.'' Rosado v. Wyman, supra, 397 


4 


and is “peculiarly” a matter 


area, And if it is wise tn take such cases out of the 


S, wiscoa indicates that the cases should be ledged in Fed- 


=2re existence of a Federal statutory que 


ae, 


Court proceeding has never 
45 the United State 


523, 535 (1965): 


"Thus, "recognition of the role of state courts as the final 


expositors of state Law implies no disrezard for the primacy 

of the federal judiciary in deciding q astions of federal law,?!!! 
England v. Louisiaaa State Board of Med: cal ENeminers, 375 Uis. 
411, 415-16, 84 $.ct. 461, 465, 11 L.Ed.2d 440, 


<3. 


applicability of the ebsten- 


' 
the abstention rule only applies where 'the issue of state 
is uncertain." [Citation omitted] Thus our abstention 
cases have dealt with unresolved questions of state law which 
only a state tribunal could authoritatively construe. [Cita- 
tions cnitted] ... . Hence the naked question, uncompli- 
cated by en unresolved state law, is whether that Act on its 
face is unconstitutional. As we said in Zwickler v. Koota, 
[Citation omitted], abstention should not be ordered merely 
£ an attempt to vindicate the claim in a state court. 
there is no ambiguity in the state statute, the federal 
court should not abstain but should oroceed to decide the fed- 
eral constitutional claim, [Citation omitted] We would negate 
the history of the enlargement of the jurisdiction of the fed- 
| 
j 
| 
| 
| 
i 


to awai 


eral district courts, if we held the federal court should stay 
its hand and not decide the question before the state courts 
decided it." Wisconsin v. Constantineau, 400 U.S. 433, 439-40 
(1971). 


A "naked" question of Federal law, even of Federal constitutional law, 
should be decided by the Federal courts, Not to do so is to breach the 


duty of the Court to decide questions properly posed within its juris- 


ata 


GLction, 
Abstention would not dispose of the case here; it would merely post- 
this Court's consideration of the Federal claims. 


"Tt need har added that the state courts in such a pro- 
ceeding ‘ces -¢ definitely only questions of state lay that 
are not su53 overriding federal lav." Leiter Minerals wv. 


United St 


pa i U.S...220, 229-30 (1957). 
this Court ¢oes not doubt that a State court decision on the Fed- 


f2 instructive and in all likelihood highly parsuasive, 


2 
ane ety 


sashnoritative, After abstention was ower, the same issues 


Sad been here before, as are here now, and would remain 


completely, unchanged. 


Nor are generalized principles of comity and federalism in any man- 


not to abstain. As the 'iinnesota Supreme 


upEt, its decision in that case was not 


tetively controlled by the Opinion of the Fifth Circuit Court of 


ae 


On a question of Federal law, see, not only Meagher, but United 
SES eee ter 


Me Moods 492 FF. 24 1079 (7th Cix, LOO): and iowa National Bank vy: 
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2ts Towa 1229, 232 tM. 42 Failure to abstain can carry no 
Minnesota Supreme Court's ability 
16 

to deal with the difficult questions presented both here and there. 
recoupment questions presented here and in the Minne- 

sota Supreme Court are not precisely the same, The first obvious dif- 

ference is that in this Court all overpayments were the result of agency 

error, whereas in the State courts the overpayments resulted: from recip- 


lent error. It is true that the relevant HEW regulation differentiates 


_two classes of recoupment--one from those who have been 'Wwilful" and the 


17 


other from those who have not been. "wilful." Tf "wilfulness" is con- 


sidered to be tantamount to fraud, then cases of agency error and 


of non-fraudulent recipient error are indistinct--the statute, as 


preted by the same Federal regulation, applies to both categories 


tically. It is not clear, however, that in Steere wilfulness and 


can be equated, Judge Amdahl noted that, "hile there may be no allega- 


tion of fraud, certainly appellant was mistaken in not nov.fying the 


county at the time she received her income tax refund as she had been 
18 Defendant's Lone 
requested to do.” /Exhibit A, App., at 18-19, Not only was appellant 


the administrative record before 


33 ' 


an Steere certainiy . «|. mistaken,” 
the State Supreme Court contains the following conclusion of the State 


22ape2als Referea and of James J. Hiniker, who signed as representative of 


=4 that the petitioner is attempting a circuitous route 
of bypassing responsibility for accounting for her income tax 
vetund.” i0.. p. A-6, : 


233.20(a) (12) (i) (A) (1) which concerns non-wilful recoup- 


and although both parties in Steere have submitted the Federal re- 


% 


to the Minnesota Supreme Court on the basis of this sama 


egulation, it is not clear that this is the governing reeulation. 


b 2 


finnesota Court might well decide Steere on the basis of 42 U.S.C. 


) ag interpreted by 45 O,F, 8.) 203. 20(a) (12) C1 fA)02) | Cerne 
uthorizing recoupment from recipients whose conduct has been 


2 


“oLieas), 


‘ . 


is decida2 o2 the assunption that recipieat error 
is non-wilfel, the regulations which bear on tise Statutory inter. 

icantly Ai flecens for the Minnesota Supreme Court 

In both cases, the State attempts to recoup from 


In both cases the ame recoupment regulation is ap- 


may not recoup any Overpayment Previously nade 


(1) Unless the recipient has income or resources exclu- 
Sive of tne current assistance Payment currently avail- 
able in the amount by which the agency proposes to reduce 
Payment 2... 4” 45 C.FLR. § 233-20(a) (12) (i) (A) (1), 

In interpreting this regulation, however, a key question is the role of 

disrezard income in relation to "income or resources exclusive of the 

Current assistance Payment currently available." And the "income and 

resources" regulation applicable at the time of the Steere recoupments 

materially different from the regulation currently applicable and which 
19 
this Court must interpret, 
It is axiomatic that great weight should be accorded the judgment 


2 administrative agency given responsibility for administering a 


Federel statute, = Sao on Broadcasting Co, Me 7F.C.C.. 305 U.S. 367 
=3 aman eeesting Co. v. F 


(1S==), € is treated as a case of wilfulness or non-wilful- 
ae Minnesct= Supreme Court's interpretation of 42 U,8.05 ¢ 602(a) (8) 
1 @ Coo—est o¢ Federal regulations significantly differe: + 
involved here. The contours of the Statutory inter-~ 


here and there are likewise significantly different, 
% ae é : 
ba , 


tome een. 


1 MOC eRENNe memmmetons ot:90s peepe 


Sm eee meee eens 


surt finds no precedential support for, and no basis 


bstaining under point "B" of defendant's argu- 


s ‘a question of Federal statutory law, and the Court is duty 


to exercise jurisdiction which Congress has clearly conferred. Not 


eer ee Lea 


only sould a decision by the Minnesota Supreme Court not foreclose a con- 


os ate cmerees gene ee 


trary decision here, and not only would the decision of this Court not 


Peery 


Sn ee ae 


foreclose a contrary decision by the Minnesota Supreme Court, but on ae | 


° 


examination the precise issues here and in the Stete courts are not the 


ee cence nant 


——— ne. 


owremereennen en ey werner wT ee eee 


\. 
' 
t 
| 


Weether the olef— thos ¢aty : cn ere case is “irminent"! 
will have no direct impact on the litigation 
Persuasive; it will not be binding. The 
no principle of law which indicates that a court) of 
stay its hand in issuing a preliminary injunction because 
nm a separate jurisdiction may announce a decision which may 


. 


or instructive as to the issues underlying the preliminary 
injunction, 
Defendant points out that the court in Freda, supra, took cognizance 
of the existence of pending State court litigation in the course. of its 
decision to order abstention; defendant also refers the Court to) the! fot: 


lowing passage from the United States Supreme Court's decision in Harris 


County, supra, at 4224: 


“Where there is an action pending in a state court that will 
likely resolve the state law questions underlying the federal 
claim, we have regularly ordered abstention," Hil 


hese references from Freda and Harris County are both in the mainstream 
nes ee ee : 


= absteation doctrine cases, Both concerned cases where unsettled 
tate law might well alter the Federal question, This is 
gle factor «hich is closest to being the touchstone of abstention 


is a =e=tor largely absent here, 


Co-==7 concerned an abstention which served the purpose of 


éecisicnz of a constitutional issue. Each of the cases cited in 


= quotation from the Harris County decision was like- 


constitutional issue, :portance of there 


lerives in part from a central 


tention process: the likelihood that abstention may 


bly long delay in the enforcement of important Federal 


unconsclo 
Harris County, supra, at 4224. The fact that a State case is 


sis upon which a Court can order abstentioz: 


It is merely one of the totality of facts which the Court must euemine. 


Wher the issue is not constitutional, and when State law is not “Likely” 


to affect the issue, the central impetus to abstain is absent. 


ai ts 


uzr2, was concededly not a constitutional case; 
n cid not involve avoidance of a constitutional issue. 
1 a court ordered abstention in order to allow the State courts to de- 
stion touching on domestic relations, a matter which has long 
been understood to be of peculiarly local concern. Moreover, the valid- 
New York regulation was intertwined with the undecided ques- 
£ State law concerning the rights and duties of stepparents. That 
decision of local domestic law would probably be dispositive of the Fed- 
eral statutory question: if the stepparent was obligated to support the 
stepchild, the regulation was valid under Federal standards; if the step- 
parent was not Junsented to support the stepchild, the regulation was 
invalid under Federal standards. To decide the Federal question would 


have been to decide an unsettled question of peculiarly local law. Here 


whe local law issue is not intertwined with the Federal law issue. In 


the non-constitutional and non-peculiarly-local and non-intertwined con- 


text of the present case, the fact that the State court proceedings are 
presently snagens is not a matter of great moment. — a bare clain 
thet the pendency of Steere is itself enough to warrant abstention was 
e=fectively put to rest in a case having a strikingly similar paatues to 
she instant cease. Moya v. DeBaca, 286 F. Supp. 606, 607 (D. N.M. 1968) 
‘B-Judge Court:, appeal dismissed per curiam, 395 U.S. 825. There is 
=> warrant for = different conclusion here. 


Court should abstain because a decision here would 


effective > interfere with pending State court cases. 


4 


ra 


efendant suggests that a decision by this Court would in effect 


a>ort the cases now pending before the Minnesota Supreme Court, and would 


se abort those other district court cases which have been 
g decision ka the Minnesota Supreme Courk, 
that this case is factually dissimilar to xounser v. Harris, 
(1971), and Huffman v. Pursue, Led, , Oo. 5g SS US Asis 


(1975). The Court is not asked to enjoin a pending criminal or quasi- 


criminal proceeding; this is not the case of a State court Litioant 


19. 


this Court must be in; 3 uniformly within the State 
agency. Thus, a decision concerning only the litigan 
less disrupt the litigation in other courts if defendant Likins is forced 
to implement agency-wide policies which substantively coincide with the 


. 


State court plaintiffs and which are substantively fatal 
20 
State court positions, Because this Court does not 


believe that its Order will result: in such disruption of pending State 
court cases, it does not feel compelled to abstain under this fourth arn 
of defendant's abstention argument, 


The Federal question of statutory interpretation is not the same 


in this Court as it is in the State courts. An Order in this case that 


recoupment from disregard income of recipients of agency caused overpay- 


ments is invalid would not necessarily have any bearing on the agency's 
rights, under a former regulation, to recoup.in cases of recipient error, 
end would not necessarily have any bearing on the agency's ‘right to re- 
coup in cases of wilfulness. Furthermore, nothing this Court decides will 
have any bearing on the tax refund issue in the State courts. Whatever 


Court may finally do on the merits of the Federal recoupment question 


? 


case is not presented at this time for a decision on 


the narrow Federal question, Plaintiffs move for a 


~ 


this Court were not to deal with any of the State court is- 
y 


it did not purport to express an opinion as to the probable 
claim in State court, if it nonetheless issued a preliminary 
injunction which had the practical effect of ending the State court liti- 
gation, this Court would seem to be intruding in a major way in all the 
21 


2fore the State courts. As to the coercive effect of the is- 


Suance of an injunction, the Court notes first thet it has been made 


«39-. 


terfering with such proceeding: The issues pres 
framed narrowly: whether r 
agency caused overpaynen proper. Any preliminary in- 
accordingly be narrowly limited to forbidding recoupment 
income in cases of agency-only error. 
TNS INJUNCTION 
Preliminary Criteria. 


"Tt is hormbook law that following factors must be consid- 
ered by this Court y rates over the appropriateness 
of injunctive relief: fs' probability of success on 

the merits; immediacy anc avability of the harm if the 
injunction is not granted; on harm that will be suffered by 
the defendants if the preliminary relief is etanted; and the 
effect of the injunction on en public good.” Nelson v. Likins, 
supra, 389 F. Supp. at 1237. 


The Court will consider the latter three factors first. 


It is apparent that the harm suffered by an A.F.L C. recipient when 


a monthly allotment is reduced is far greater than the harm which nor- 


mally attends losses of money. In Nelson, supra, the Court found that 


such monetary reduction was itself sufficient to establish ircepacable 
harm, The Eignth Circui t, in a per curiam opinion, affirmed issuance of 
preliminary injunction, taking specific note of Judge Lord's well 
In this Court's view such monetary loss is sufficient 


2parable harm and that such loss constitutes irreparable 


Semn as a matce> of law. Id. 


ee 


2. 


nde== sugzests that this case is decisively different from 


—_~ 


Seison and notes that the impact of Edelman v. Jordan, £15 U.S. Gal (1974) 
lifferent Sere. In Nelson edministrative appeals had been foreclosed 

end thus not only could a Federal court not order monetary ere 

but plaintiffs were prevented at the State level from preserving a clain 

to prior monies withheld. In the instant case admin 

being processed and monies withheld during the pendency of such app2als 

sie te recovered in the event that the appellant succeeds on the merits. 

These facts are not decisive. In Nelson, the Edelman limitation and the 


State appellate foreclosure were characterized as 


~20- 


"sore obvious." Nelson, supra, 389 F, 
udze Lord considered the monetary loss itself to be 
establish irreparable harm. In the subsequent motion for 
g appeal in Nelson, Judge Lord made it very clear that the 
Oo recover money withheld is no adequate remedy for the 
arm suffered at the time of the withholding: 
present: loss of $80 to $100 per month in AFDC benefits 
@ recipients is not, in light of the fact that they are 
now subsisting on low welfare benefits, a loss which in any 
practical manner could be replaced some months hence should the 
Commissioner fail to succeed on appeal.” Id., 389 F. Supp. 1242. 
In the instant case actual recoupments begin upon the affixrmance of the 
county agency by the county appeals referee, Though plaintiffs may pre- 


serve a possible right to recover payments withheld by pursuing State 


administrative and judicial appeals, plaintiffs are, and soon will be, 


subjected to actual recoupments which are causing or will cause them 


irreparable harm. 


> 


Defendant attempts to distinguish Nelson on a second ground. Da- 


dant asserts that Nelson involved a recalculation of the standard of 


=s correct inequities in the administration of the A.F.D.C, 


sandard of actual need. Defendant's reductions in 


2 


~—=2 


=ecuce the recipients’ net income to a level below “actual! 


ions came from "excess" income. Both Judge Lord and the 


eath Circuit recognized this fact: both Sauna a tk harm. This 
urt Likewise finds irreparable harm, both because of the precedential 
value of Nelson and because of the facts disclosed in this case, 
Plaintiffs assert that they have developed expectations based on 


the earning of disregard income, expectations of being able to live above 


a level of minimum subsistence, expectations which have manifested 


wot. 


——- = 


= bearer £9 


MSIL IE ET 


ne 


=s-acezy obligation 
but for the existence of the disre- 
The Court believes that the provision for di 
aw does give rise to a justifiable expectation on the part 
A.F.D.C. recipients in some States that they may live some- 
22 
minimum subsistence. An A.F.D.C. recipient with disregard 
23 

uses this "excess" income for various purposes has legally 
protecteble expectations; and this Court will not require that the re- 
cipient be reduced below the level of subsistence before a preliminary 

injunction will issue in order temporarily to protect those interests 
pending further examination of whether Federal law mandates that those 


interests not be invaded for purposes of recoupment, Plaintiffs’ atfi-~ 


davits suggest that just such interests are being threatened. As a mat~- 


ter of fact and as a matter of law, a finding of irreparable harm is 


warranted. 
Defendant raises one final argument here which was.not presented 


in Nelson. Defendant notes that DPW provides a wide range of supple- 


mental services and subsidies to the A.F.D.C, recipient in order to 


essure that the recipient's needs are met, Defendant argues that given 
support services, no A.F.D.C. ie oan who is 
and who has disregard income can conceivably suf~ 
The Court is not persuaded that these services, 


pressive in scope, are decisive of the issue of irreparable 


rority of the services mentioned (medical assistance, food 


Stamps, day care, school lunch, housing subsidies) are presumably gener- 


eliy available to all A.F.D.C. recipients, both before and during recoup- 


ment. These are not special programs, but rather are paxt and parcel of 


entire A,F.D.C, program. Presumably the State is well aware of the 

existence of these programs when it calculates its standard of need and 
‘ 24 

wnen it determines to pay 100% of that standard. The only special o: 


grem available to deal with the. problems of plaintiffs here is the ener- 


gency assistance program, which defendant characterizes as the Progran 
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fae h is 


creation of the need for emersency 


Seo 


in| the, life o£f an A Fvbec. 


ant has not provided a schedule wf the amounts of emergency 
aid which may be paid; however, the Minnesota and Federal statutes indi- 
cate that such aid is inadequate to prevent irreparable harm here. The 
Statute § 256.871 is substantively identical to the Federal 
statute set out below: we ee 
"The term ‘emergency assistance to needy families with chil- 
dren’ means any of the following, furnished for a period not 
im excess of 30 days in any 12-month period, .. . but only 
where . ,. . the payments, care, or services involved are 


yecessary to avoid cestitution of such child). oy 3.6 |) 42 
U.S.C. § 60G(e) (1). (1975). 


A program to avoid destitution during a maximum period of 30 days out o£ 


365 is non-responsive to plaintiffs’ assertions of irreparable harm 
which concern expectations somewhat above the destitution level and: 
which concern threatened invasions of interests, which invasions will be 
continuous and prolonged and not limited to a 30 day period, © 
The harm suffered by the defendant and the Sipkae on ae public 
matters which turn ultimately on the probability of 
en the merits. If plaintiffs are likely to succeed 
mts will not suffer harm to any legitimate claim to re- 
ines a a preliminary injunction to issue now, and even 
were cefendan=t ultimately to prevail on the merits, the sole effect 


re 


would be that recoupment would be delayed, 


=ties clothe themsel es in the public interest. Defendant 


concern with quality control of the A.F.D.C. bureaucracy 


asserts a public risht for the State to take reasonable steps to 
etrieve past erroneous depletions from the public fisc. Defendant thus 
raises quite fundamental concerms of administrative and fiscal integrity 
and claims that the public good requires that the recoupments here under- 


taken not be suspended, Plaintiffs point to a preeminent public interest 
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decisions which affirm 
Congress has inandated as to use of Federal 


monies in A.F.D.C. programs, the States cannot contravene for reacons 
ced in other aspects of the public good. Plaintiffs assert that 
U.S.C. § 602(a)(8) is an expression of public policy which Congress 


"s assessment of the probability of success on the merits will 


self involve the question of which public interest must be preferred 
in the circumstances of this case. As is common in such cases as thie, 


then: 
"(T]his factor and in reality the appropriateness of injunc- 
tive relief depends on the factor of probability of success 


on the merits.” Nelson v. Likins, supra, F. Supp. at 1233, 


B. Probability of Success on the Merits. 


It is important to clarify what this case does not involve, and 


“what it does involve. The motion for a preliminary injunction and the 


complaint’s prayer for relief, paragraph 4, seek an injunction forbidding 


recoupment from one-half of disregard income in cases of prior overpay 


which were caused by agency error. As should be clear frem dis- 
e.ssion of the sostention issue above, this question is a very narrow 


e2¢ precise ons. However, the parties have argued at some length whether 


& general m=cter "recoupment through grant reduction is contrary to 


the Social Security Act." This broad proposition is 


The 


provisions c= 
:elpful in resolving the precise issue posed. 


ccusemed with whether "recoupment through grant reduction" 


acthorized in all possible cases--in cases, for example, of 


or in cases where a recipient has received a windfall or other- 


wise has available excess monies. 


None of the caselaw cited and argued by the parties 


positive. Plaintiffs assert that recoupment is improper in that recoup- 


ment presumes the continued existence of resources which are no longe 


available, citing N.W.R.O. v. Weinberger, 377 F. Supp. 861 (Db, DG. 1974) 2 


niin 


and Cooner v. Lausheiner, 3! » Sur +, 209 (2.0, Fa. 1970). Defend- 
ant does not claim to be recouping from the prior overpayments and does 
not assert thet such overpayments still exist or form the resources fron 


which recoupment is effectuated. 


Eligibility for A.F.D.C. benefits must be based on need and de- 


pendency, and any other standard of eligibility must be very closely 
scrutinized. See, e.g., Townsend v. Swank, 404 U.S. 282, 286 (1971). 
Defendant recoups solely from disregard income, and then only from one- 
half of such income. The basic standard of need of A.F.D.C, recipients 
is never invaded by this recoupment regulation, and this is thus clearly 
not a regulation whose only victim is the needy child. Such cases as 
Cooper _v. Lauvheimer, supra; and Van Lare v. Hurley, U.S. San 
43 U.S.L.W. 4592 (1975), are largely inapposite; and the central thrust 
of such cases as King v. Smith, 392 U.S. 309 (1968), requiring eligibil- 
ity to be based on need, likewise provides little Preemie et here. 


On the other hand, there exists a cluster of cases, such as Dan- 


oe 


oO 


dvidge v. Williams, 392 U.S. 421 (1970), which provide a countenscizht 
to the Van Lare v. Hurley/King v. Smith principle and which indicate 
that whe Congress has not spoken in mandatory terms. in the Social Se- 
ity Act, the States are free to pursue their own policies and to Limit 
=-< condition bazefits according to their own social judgments so long 
ions” =andates are respected and congressional purroses are 
the broad principle upon which these cases rest is like- 
cisposisive of this case for it is clear that the income disre- 
ion c= 42 U.S.C. § 602(a)(8) is mandatory upon the States. 
i Vs MeCoreis. 333 F.Supp. 1109 (Dp. NJ. 1970), affirmed in relevant 


st, Bco nom Engienan v, Amos, 404 U.S, 23 (1971). 


The issue for this Court finds its birth somewhere between the 


ozigins of Van Lare and Dandridse. The approach must be to define the 


precise scope of the mandate of § 602(a)(8) in relation to the £ 
is so broad as to react 
£ 


ases OL agency error, then such recoupments 


a 


i 
fore Vv. sures, 33. Fy. Supp, 167 (Db, Ore, 1971), 
some hope of being dispositive here, for there the court clearly 
that recoupments from disregard income of past overpayments were 
prover. However, this holding was undeniably premised on the assumption 
that che disregard income provision of the Social Security Act was not 
man atory on the States, This assumption is authoritatively rebutted 
in Mr. Xv. McCorkle, supra. An opinion which erroneously assumed tha 
there is no mandate in 602(a)(8) does not help to define that wandate. 
State court cases cited by the parties. are of little help in the 
primary task of interpretation here. Redding v. Burlington County 
Welfare Board, sane, involved recovery of overpayments in a civil suit. 
The broad proposition that "recovery from those who become able to pay” 
is proper sheds no light on a proper interpretation of § 602(a)(8). 
The closing dictum from Wilson v. a Co ee ; 
(Feb. 25, 1975), that the welfare department would "ordinarily be entitled 
to seek a limited recoupment" is of no help in determining just what the 


mature of that limitation is. And as noted supra in discussion of ah- 


tion, the ccsstion of recoupment presented to the Minnesota courts 


f= slightly diz=rent from the question of statutory interpretation 


z=cosed here. 


. 


s and briefs have not disclosed any judicial authority 


- 


ord 


zs+ely disposed of the question presented. Following che 


¥ @ case of first 


interests: on the one hand, the need of the State to recoup over- 


payments not authorized by law, and its desire to recoup solely 


ronies not essential to the maintenance of A.F.D.C. recipients; 
other hand, the expressed purpose of Congress, in the provision 


meaningful work incentives, to encourage those receiving A.F.D.C. 
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benefits to work and to become eventually seli-supporting and disentang- 
led fron the need to receive welfare benefits. 
The starting point is the words of the statute itself, 42 U.S.C. 


§ 602(2)(7) and (8) (1975): 


Ya) A State plan for aid end services to needy families with 
cnildren must. « \« 


(7) except as may be otherwise provided in clause (8), 
provide that the State agency shall, in determining need, 
teke into consideration any other income and resources of 
eny child or relative claiming aid to families with de- 
pendent children. ... 


(8) provide that, in making the determination under clause 
(7), the State agency-- 


(A) shall with respect to any month disregard-- 


Gide ees 


(4i) in the case of earned income of a dependent 
child not included under clause (i), a relative 
receiving such aid, and any other individual . « » 
whose needs are taken into account in’ making such 
determination, the first $30 of the total of such 
earned income for such month plus one-third. of the 
remainder of such income for such month . . « e” 


3 


atever may be the effect of these words, it is clear that the word 


Tm25t" jn clause (a) means that the remaining words are mandatory upon 


the States. Mr. X v. McCorkle, supra. 
The key zirese to be interpreted is the phrase “in makiug the de- 
~arcinstion wear clause (7)." The reference to clause (7) is-unambig- 


refers-ce to "in determining need." Furthermore, the reference 


{ 
~ 


£5 to the "dete=cination"” which results from the completion of-the en- 


\ 
4 


) operation, and part of the process of making that 


the "tak[ing] into consideration [of] any other income 


? 


The probability o£ success on the merits turns 


when does a State agency determine 
1ged, and when does 7 take into consideration other income 
and resources etermination? When the State agency 
does these things, it must disregard $30 plus one-third of income, 


The parties differ sharply as to whether the State's recoupment of 


aO7s 


the required amounts 
of incoma in determining need and in determining the amount of thea as- 
efore the agency takes account of the fact that 
prior overpayment, th te of benefit payment fully 
disregard, and cigs  paienilenk amount is the amount 
recipient regularly receives. It is only after 
excount has been determined that the State asserts its rig 


a limited recoupment. The recipient has a right to a regular payment 


which is based on the clause (7) determination of need, but tne DPW 


also has a right to recoupment, a right which is separate from the re- 


cipient's right to payment, and a right which is not based on a deter- 
mination of need, Rather, recoupment is based solely on two factors: 
(1) the fact of and amount of the prior overpayment, and (2) the amount 
of currently available income and resources exclusive of the assistance 
grant. Plaintiffs argue that defendant's policy of recoupment from 
incore is based precisely on a judgment that the A.F.D.C, 
does not truly need that income. The determination to recoup 
a decermination regarding need. Plaintiffs point out. that 
in or Court again and again refers to disregard income as 


excess" incors, income that is in excess of the State’s standard of 


séuce a recizient below the level of need is a claim inextricably 
on a Gets-—ination of what the recipient needs. Given tiuis dispute 


es, it is at least clear that the clause (7) “deternin- 


S ambiguous, 


ik 


the Court, in lieht of this ambiguity, will examine the 
ative history and administrative practice relevant: to the issues, 


= ke 2 < 
it begins wi 


th the observation that defendant has considerable difri- 


culty avoiding the force of plaintiffs' argument. efendant has justi-- 


fied her recoupments primarily on the ground that no actual reduction 


below need occurs. Admittedly, this ex vost facto justiiication does 


oe. 


not constitute an admission tnat tha initial process involves need de- 
terminations; but the recoupment plan itself does seem designed to 
avoid the problems which have arisan for States which have recouped 
below the level of need. It seems to this Court that the concept of 
"need" is central to every aspect of the A.F.D.C. program. It seems odd 
that a State agency would claim that the amount which is paid to an 


‘is not based on a determination of need. The United 


States Supreme Courc, in explicating § 602(a)(7) and the regulations 


which implenent it, noted that the amount an applicant is paid is based 
on a § 602({a)(7) determination, and upon a determination of need, 


"Under HEW regulations all AFDC plans must specify a statewide 
standard of need, which is the amount deemed necessary by the 
State to maintain a hypothetical family at a subsistence level. 
Both eligibility for AFDC assistance and the amount of benefits 
to be granted an individual applicant are based on a comparison 
of the State's standard of need with the income and resources 
evel tenis to that applicant, 45 CFR § 233.20(4)(2)G). The 
"income and resources’ attributable to an eEp ieene, defined 
an 45 CER § 233. 20(a) (6) Gii- viii), consist generally of ‘only 
such net income as is actually available far current use on a 
regular basis . . . and only currently available resources.' 
45 GER § 233.20(2) (3) Gi)te) . .« «  ‘Im determining net incone, 
any expenses reasonably attributable to the earning of income 
are deducted from gross income, 42 U.S.C. § 602(a)(7). If, 
teking into account these deductions and other deductions not 
at issue in the lii.stant ca se, the net amount of ‘eared income! 
is less P de stovous de: stcndand ox néed, the 
kegibenen 2 is eligible for pereicinarien in the program and the 
amount of the assistance payments will be based upon that dif- 
ference. 45 CFR § 233.20(a)(3)(ii)(a) and (c)."” Shea v.- 
Vielpanzs, 416 U.S. 253-54 (1974). 


602(2)(7) operation is the operation by which the amount of the 
ment is calculated. By saying in § 602(a)(8) that the 
2 shall not be considered in the (2)(7) determination, 


shall be disregarded in determining 


Defendant's assertion that he 


involve a determinatior 


of need is, on its face, rather incredible. 
The legislative his ; ‘ strative interpretations of 
§ 602(a) (8) bear out the impression that Congress in- 
garded whenever an A.F.D.C. 


payment is made. >i i 1istory of the income disregard 


section £02(4)(7) was 
S part of the 1958 amendments. It 
mendments to the Social Security Act 
ayments to recipients because of tne 
living, and to encourage individuals who had 
¢ assistance to seek employment ... . 


Section 402(2)(8) stipulates that certain anounts of earned 
income shall be disregarded when a state, as it must in accor- 
dance with § 402(2)(7), considers the ‘other income and re- 
sources’ of an applicant in order to determine need. This 
provision was intended as an incentive to welfare recipients 
to seek employment. It was part of a congressional effort made 
to ensure that an applicant not find it more advantageous to 
remain on welfare than to seek employment. The legislative 
history reveals a concern among the Congressmen that one of 
the stated goals of the progran--'to help such parents or rel-~ 
atives to attain or retain capability for the maximum self- 
support and personal independence consistent with the mainten- 
ance of continuing parental care'--was.not being achieved. 


The Senate Finance Committee stated that disregarding some por- 
tion of earmed income was essential to implement this objective. 
The Committee in its report explained: ‘A key element in any 
program for work and training for assistance recipients is an 
incentive for people to take employment .... 


oh aL 
ra a 


in the opinion of the committee, that the 
who seek and obtain employment will be .- 

in conjunction with the work incentive’ 
added to title IV some specific earings 
rock, The Dapartment of Health, Edu- 


have illustrated that more recipients 
centive exists.! 


ion will furnish incentives for members of pub- 
amilies to take employment and, in many cases, 


e ° 


* * * 


The legislative history reveals the general purpose 
402(a)(8), and the language of the section is quite 

it denominates an amount, $30, and a proportion, one- 
the individual's eamed in » which must be Le aitler: 
fore determining need, 


If Congress were willing to allow s es to devise mathods of 
encouraging employment by developin 2ir own formulae, the 
statute could have been so written, s IE exists teday, 
ever, it is a particular directive dating that states 

low a specified formula. Wo other iene would 

statute.” 


"Galy in nba he ALea © he e: ns o£ 402(a 2) (8) (C) 

and 92(2)(S)(D), ¢ : ai regard the statutory 

ansunts. 23 
The Court's holding respecting income disregards was affirmed by the 
United States Supreme Court. Englenaa v. Amos, supra. 

What seems clear from the legislative history of § rere is 
that the A.F.D,C. program now is organized to accomplish at tome two 
parenoun eajechives concomitantly: to sebetac for the needs of denend- 
ent children while at the same time encouraging assistance recipients to 
take exployment. By tying income disregard to the determination of 
need, Congress seems to have been expressing its intention that Wieca 


two policies be of equal force. If defendant violates the Social Secur- 


ity Act, it is not because, as plaintiffs maintain, she ignores an 


eligibility factor or a need factor-~it is rather because she ignores a 


mandatory employment incentives requirement which is statutorily inter- 


twined with such need factors, 


The employment incentive objective has become a part of the Warp 
end woot of the A.F.D.C. program, The statutory expression of purpose 
upporting this objective is 42 U.S.C. § 601's "maxinum self-support 
pecsonal inzependence®™ Lang At the same time that te dee 
to the Social Security Act ‘ie January 2, 1968, 
1 lerguage of purpose was added to § 602(a)(14) and to 
sections concern family services programs). Section 625 


€, provicing for child welfare services; one of the services 


ne 
- 


protecting and promoting the welfare of children of work- 
income disregard was thus introduced in conjunction with 


grams and child welfare programs which were to be de- 


encourages eiterations of 


the congressional purpose of encouraging self-support and indeperden 


oO 


ssued extensive regulations implementing this congression 


tal 


Purpose. 45 C.F.R., see especially §§ 220 and 221 (October 1, 1974), 


In the Senate Committee's langua an "essential'! 


and a "key" thread in this work 


incentive is ab- 
to the total A.F.D.C. progran and may provide that the 
slightly over $1.00 in every $3.00 earned is the amount 
be disregarded. There is a substantial probability that 
so provided and that disregard of only $1.00 of every $6.09 
in cases of recoupment of agency-caused-overpayments contravenes 
ssional mandate. Whether circumstances change, whether some 
Zz factor may emerge, when there is a recipient error or whe2 
cipient wilfulness or fraud, the Court expressly declines to 
consider. | 
Nelson v. Likins, supra, and Van Leare v. Hurley, supra, are hetpeut 
*” , 
in analyzing the claim of DPW that when it makes the recoupment redeteri 
ation of the amount to be paid it is not determining need and is not con- 


sidering income and resources connected with the assistance grant. Both 


cases involved a State's regulation regarding persons living in the house- 


hold of an A.F.D.C. recipient--in Nelson, the person was an ©.S.7, TecLp- 


jent; in Van Lare, the person was one who had no obligation of support 
but wes allowed to live in the household. In each case Federal statutes 
ations forbade the States from taking account of such persons! 

d resccocces in determining assistance payments to the A.F.D.C, 
pients. In zach case the State regulation proceeded by indirection: 
elson the so=st was reduced by the State's treating the situation as 

red houset-i¢;" in Van Lare the State reduced the housing grant by 
it 


Icéser" regulation, It was clear to the courts, and as 


—=-> es adnitte. by the litigants, that inherent in these regulations was 


= consideration of the income and resources of the extra persons. Con- 


oft 


mcome and resources by indirection is nonetheless consid- 


income end resources. So here, inherent in DPwW' 


re S& recotipment 


is a determination of need. Need determination is so inherent 


A.F.D.C. recipients and in consi 


e 
2 


. 


Wa2a a State concerns itself 


ients, it must p2y heed to Federal work 


DE uas that Federal regulations specifically authorize the 


recoupments it has provided for. The Court does not agree. The recoup- 


regulation which pertains to plaintiffs is to be found in 45 C.F.R. 


§ 233.20(2) (12) (1) (AD CL): 


"(A) The State may not recoup any overpayment previously mada 
to 2 recipient: 


(1) unless the recipient has income or resources exclu- 

sive of the current assistance payment currently available 

in the amount by which the agency proposes to reduce pay- 

ments: e 6 6 7 ; 
DPW argues that disregard income, being income in excess of the standard 
of need, is income exclusive of the current assistance payment, for such 
payment is reduced dollar for dollar only with regard to non-disregard 
income. This income, being in excess of need, is ‘n every practical sense 
currently available, and is available in twice the amount: by which the 
agency proposes to recoup, Theugh this position has an undeniatic logic, 
it fails sufficiently to inquire into the true meaning of “incore or re- 
sources exclusive of the current assistance payment currently available." 


For a specific discussion of this term the Court turns to the re- 


“income and resources" regulation: 


(43) Provide 
the assistanc 
reserves 

incone ale re 


Of the ass 
sources m 
lation ka. 


ment stand 


A State Plan... must 


mining need and the amount of 
‘ter all policies governing the 
hace dle atsnegerd or seteing — of 


all remaining income and resourc 
d in relation to the State's need pe ae 


ancial eligibility and the amount 
all remaining income and re 
option, be considered in re- 
standard, or the State’s ,ay- 


for allocation of the 

ecessary for the support of his 
2 shall not exceed the total 
termined by the State's need 


(d) net income available for current use and currently 
available resources shall ba considered . . . , 
Effective date. These regulations shall be effective June 


17, 1975." Federal Register. Val. No. 54, March 19, 
1975. 


This regulation is doubly fatal to defendant's contentions. First, 


clauses (ii) end (ii) (b) make clear that the assistance payment is de- 


termined with regard to the income disregard, and that disregarded incone 


es 98 +950 6 wes 


for that reason cannot be considered as income which is " 


exclusive" of 
that payment. Defendant's interpretation of the recoupment resulation 


provides no principled Stopping point which woul? limit permissible re- 


oe Ose emcees et wes 5 


coupment to anything less than all of a recipient's income. All income, 
regarded or disregarded, is in one sense "exclusive"’ of the assistance 


Payment, for such income is not identical to the Payment itself, 2s 


ott One seme snp wows es eee 


"exclusive" has this meaning, then all income could be recouped, But 


defendant would say that "regarded" income is different, for if such in- 


wo ote terme age 


",2re not there" the grant would be increased by an equal amount, 


+2r analysis of disregarded income, however, indicates that it too 


teeta eee eee 


is === separable fon the assistance grant. If a recipient had a standard] 
9 ppg Quy 4 


} 
4 : Xt, 


come of $120, $60 of that income ($30 plus one- 


would be disregarded, and the assistance payment 
. 
nus $60 "regarded" income). But if one-half of 
incore “were not there,” then income would be $90, disre- 
cone would be $50, regard income would be $40, and the proper 
the assistance payment would be $160. Neither regard nor dis- 
can be reduced without a corresponding increase in the as-~ 
payment: neither is "exclusive" of such payment. 
The second fatal point is this: "NouwerentLy available" income and 
resourtzes are determined only after "all policies governing disregard of 


income have been uniformly applied," HEW, then, seems to treat disregard 


Wee we eee an ere 


ssistance grant and as ron- 

sources. HEW would appear not to allow 

recoupments from disregard incoxe in cases of agency error or non-wilful 

recipient error. This seems to be the position taken by HEW in arguing 
amicus curias to the district court in Hagans v. Wyman, (E.D. N.Y., July 
Docket No. 72 C 182) (received by the Court as Exhibit A attach- 

' letter of August 29, 1975). There tudes Meshbee re- 

lated HEvi's position to be that involuntary recoupment is improper absent 


wilfulness on the part of the recipient. 


There is a further good reason for rejecting reliance of DPW on 


regulations of HEN. 45 C.F.R. § 233.20(a)(3) (viii) states that a State 


plan must: 


"(viii) Provide that payment will be based on the aetermina- 
tion of the amount of assistance needed... 2" 


It is impossible for DPV to argue that its plan is in full compliance 
with HEW regulations while at the same time arguing that its redetermina~ 


tion of the amount to be paid these plaintiffs was not based on 2 deter- 
mination of ne 
There is cane final point which indicates a secondary reason for 
Congress making the disregard income sueeteion ese es upon the States 
circumstances such as are presented here. DPefendant asserts thai the 
€isregard incco== provided for in 42 U.S.C. § 602(a) (8) is income in 
standard of need. As a general statement about the 


ess of § 602(a)(8), this statement is untrue. Not all 


4 


% 


Sz2tes pay 100% s= what is determined to be needed. States differ in 
cliisies and social philosophies; States differ in the impact 
easuries of A.F.D.C. demands; States differ in the ex- 
to which they have been confronted with the sorts of Piueneisl exices 
gave rise to revenue sharing. Whatever the reason, a good gone 


States do not pay 100% of need; and Congress has not required 100% pay- 


ment, Dandridze v. Willians, suvora. Section 602(2)(8) is mandatory and 


it applies uniformly. Two implications flow from these circum 
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S2tory or non-mandatory 
of the broader ramifications of its interpretation. Aecord- 
Court is aware that if Minnesota is free to recoup from dis- 
2 in these circumstances, so is a State paying less than need, 
@ Szate, disregard income may be the only resource which allow 
an A.F.D.C. family to rise to the level of minimin subsistence, and re- 
coupment iron "excess" income might be recoupment from the mouths of 
hungry children. This Court is hae of inventing a principle which 
could be extended to allow such @ recoupment. 
The Court notes that this iS mot a form of ees which de fend- 
ant Likins engages in and is not what defendant Likins proposes for 


Minnesota. DPW eschews implementation of the "Draconian" recoupments 


which HEW purports to authorize in cases of wilful recipient error and 


~s 


most certainly does not recoup below the State's standard of need here, 
However, DPW too must realize that Congress must of necessity lesisiate 
in generalities end that mandates of Congress are likewise of general 


apslicatior 


The seconé implication is related to congressional purpose, Income 


1967 S-e=casnts to the A.¥.D.Cc. program, In Rosado v. Wyman, 
4.8. 397 (1575), the Supreme Court had occasion to examine at Length 


=e legislative history of those amendments, The Court 


= <hat time many States paid benefits below their standards 


motec further that such deficiencies were clearly brousht to 


the attention of Congress in the course of the administration's attempt to 
secure legislation which would have required 100% payments. The 


notec at footnote 15, at pp. 410-411, the following testimony of secretary 


Gardner before the Senate Committee on Finance: 


"As things stand today, the Sta @ fequircd to set assistance 
standards for needy persons in fetcrmine eligibility-- 
but they need not make 

these standards. The result i 
too low in a good many ae Ls fact 
among all who are concernad ; indeed = 
probably the most widely a. tt ong welfare e 
today,” 


9 


on sae basis of 
are puch 


(D er-“er 
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i In the Suore=e Court's. view, Congress “25 enuinely concerned about the 
| problem of uncerpayment. Though Congress did not enact the administra- 


| tion's 100% payment proposal, it legislated, by "innuendo,'' in such a man~ 


. 


ner 2s to "nudge" the States ia the "preferred direction’ of bringing 


payments up to the standard of need: 


Ithile Congress rejected the mandatory adjustment provision in 
the administration bill, it embodied in legislation the cost- 


. 
Pid 

{ 

% 

“4 

GQ 
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of-living exercise which has both practical and political con- 
sequences." Id., at 413. 


Among those consequences were forcing the States to make more persons 


eligible for benefits in the light of economic realities and forcing the 
States to accept the political consequences of "bringing ts true lieht” 


the deficiencies in payments as related to need. 


In this Court's view the income disregard provisions enacted in 


i aaa ey SCARCE TA OSES 
q if 7 aa 
:. . , 


the 1967 amendments also have obvious practical and political consequences 


3 


a 


in relation to this problem of underpayments. Congress may well have 


recognized that income disregards in many States were extremely important 


as a supplement to State underpayments and as a means of raising the wel- 


fare family to the level of mere poverty. p€&, fn.12, Rosado v. ‘iymer, 


suora. At the same time, Congress was serious about wor! incentives; 
there is no reason to dowbt that such incentives were designed primariiy 


2s an adjunct =o the WIN progren. Since the incentives were near the 


jative in #.F.D.C., it was perhaps political- 


es ae ane meee 


heert of a nex national init 


> 


a 


iy important == explain them solely in terms of that new dixection and 
<= point out that in many circumstances such "extra" money 


to satisfy basic needs. When Congress enacted 42 U.S.C. 


had every reason to be aware that this enactment would 


Zulfill basic needs in many States, and the mandatory thrust of the stat~ 


v 


ute may have been at least partially the product of such an awareness. 
To find recoupment from disregard income permissible might frustrate 


congressional purpose not only regarding work incentives but regarding 


providing for the needs of depen ildren as well. 
Through her recoupments defendant Likins is attempting 


an inequity in the A.F.D.C. progrem. However, what defendant Likins vies 
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yeity 
a State paying less than 100% and which is 


subject to the sace Federal requireuznts as is Minnesota. 


illy, that the case should be dismissed for 
esha to join the Secretary of HEW, an allegedly indispensable party 
under Fed. 2. Civ.‘P. 19. In light of the Court's conclusion that KEW 
resuletions support plaintiffs’ position in this Court, defendant's sole 
foundation for this claim, Almenares v. Wyman, 453 F.2d 1075 (2nd Cir. 
1971), crumbles. In a suit in which plaintiffs attack State regulations 


as violative of a Federal statute, and do not urge the invalidity of the 


Federal regulation and seek no relief against the Secretary of HEW, the 


claim is without merit: 
"where the suit involves an alleged conflict between the State 
regulation and the federal law, neither the United States nor’ 


HEW is a necessary party to such an action." Rosado v. Wyman, 
supra, at 428 (Douglas, J., concurring). 


Defendant's claim, while non-meritorious as a Rule 19 matter, does hring 
an important point to the Court's attention: the opinion of HEW would be 
helpful in artiving at a proper disposition of the merits, The means to 


: 22 opinion is not through Rule 19, but cather by asking the 


brief amicus curiae and inviting intervention pursuant 


a 


s . 


ae 


ul=” attempt to obtain the views of HEW in cases such as this 
snicus brief or participation as a party, presumably under 
case similar to the one here, the Eighth Circuit Court of 


has likewise noted the propriety of a district court's see! 


pa 


administrative opinion or inviting administrative participatio 


arty in the action. See, Barrera v. Wheeler, suora, 441 F.2d 


In light of this judicial comment, the Court is inviting 
tary of HEW to submit an amicus brier, and is directing a copy 
opinion to the Secretary. Should the Secretary preliminarily request ary 
additional materials on file here, this Court will order that they be sent 
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he issues are sufficiently doubt- 
ful or important 5S ani icipation, it is hoped the 
Secretary will participate. If he believes this is a case of consider- 
a 
able importance, it is suggested tnat he seek leave to intervene. 


Should the Secretary indicate his desire to participate, the Ceurt will 


by further Order direct the parties to submit to him copies of all mat- 


ters which have been filed in this Court and copies of all briefs, etc., 


which have been submitted herein. 

The Court sees no compelling reason to delay issuance of a prelim- 
inary injunction pending the Secretary's decision whether to participate. 
It seeks his participation because the issues are substantially difficult 
and the Secretary's opinioa would facilitate this Court's making its de- ; 
perninstion of the merits upon the hearing for a permanent injunction. 
Though the Court has interpreted the Secretary's recoupment regulation 
as denying the type of recoupment attempted here, that regulation does 
not speak specifically to the question of recoupment from disregard in- 
come and the Court is not aware of any specific statunent ie the Secre- 


30 
tary directed to this issue, Cf£., Rosado \. Wyman, supra. 


— — 


V. CONCLUSION. 
For the reasons stated above this matter should not now proceed as 


2 class action. Abstention is inappropriate in this context of predom- 


i-zently Federal statutory questions. A. preliminary injunction is warrant- 


at IS On ==): 


action not be certified as a class action at this 


the defendants herein, their successors 


and employees are enjoined from recouping prior overpayments which were 


caused solely by agency error from one-half of 
A.F.D.C, recipients, as such income is defined in 42 U.S.C. § 602(a)(S) 


and Minnesota Statutes § 256.74 Subdivision l. 
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taagir successors in office, agent 
or aoplying the provisions of 
Public Weliare Program Manual VI-C-2, July 31, 1975, inso- 
far as such Manu2l purports to authorize recoupment in cases of agency 
error, but indy insofar as such Manual purports to authorize recoupment 
in cases of agency error, and are further enjoined from enforcing any 
such Manual which would purport to authorize recoupment 
income in cases of agency error, and are further enjoined 
from enforcing any other agency policy of any kind whatsoever which would 
purport to authorize recoupment from disregard ‘iedie in cases of agency 
error. 


4. That the defendants herein, their successors in office, agents 


and employees shall provide all persons otherwise eligible for A,F.D.C. 


benefits and who earn disregard income and who have received A.F.D.C. 
overpayments caused by agency error, with the full amount of the benefits 
to which such A,F.D.C, recipients are entitled irrespective of the exist- 
ence of the prior overpayments; and for such recipients such eee 
income shall be fully and uniformly disregarded in all cases. 

5. That the defendant Likins or any other official of the Minnesota 
Department of Public Welfare shall send a copy of this Court's Order to 
=he county weitere departments of the several counties of the State of 
wdanesote no tater than five days after being sexved with a copy of this 


Oeder and shei- include with said copy a directive requiring immediate 


compliance wick Paragraphs (2) through (4) of this Order. 


endant Likins or any other official of the Minnesota 
o= Ssoblic Welfare shall no later than fourteen days after be- 
ing served with a copy of this Order file with the Court and serve on 


aay 


a copy of the directive referred to in Para- 
graph (5) and an affidavit reflecting compliance with the provisions of 


that paragraph. 


7. That no bond shall be required, 


8. That a copy of this Order may be served on the defendants 


their agents and employees by the United States Marshal or any other person 
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9. That a copy cf this Menoranzun aad Order shall be mailed to 


the Secretary of the Department of Health, Education and Welfare 


Washingtoa, D.C, 


> 


» by the Clerk of this Court forthwith. 


/s/ Earl R. Larson 


pce cell id AR 
United States District Judge 


October 10, 1975. 
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Recoupment procedures as to plaintiff Allan were commenced in Febru- 
ary 1975 to recoup $162. Plaintiff Allan appested this decision to 
the Hennepin County Hearing Officer, who affirmed the agency action. 
This affirmance was appealed to the State agency, which affirmed the 
recoupment, Plaintiff Allan has had A.F.D.C. checks for the months 
of May, June and July 1975 reduced to effectuate a recoupment, 

These racoupments seem to be iirger than the overpayment. The rea- 
son for this discrepancy is not clear and it is not certain whether 
all of plaintiff Allan's overpayments have been recouped, whether 
she continues to be subject to recoupment, or whether she has ap- 
pealed the State agency's decision to the State District Court. 
Minnesota Statutes § 256.77. 


Plaintiff Johnson is currently having $90 per month withheld from 

her A.F.D.G. grant as recoupment of $495 overpayment. Notification 

. of proposed recoupment was given plaintiff on March 7, 1975. Plain- 
tiff appealed the recoupment decision to the Hennepin County Mearing 
Officer. The county agency was affirmed and recoupment was instituted 
as of July 1, 1975. Plaintiff Johnson's case was appealed to the 
State agency. At the time of the filing of plaintiffs’ motion, the 
State agency had not ruled on the appeal. The Court has not been 
advised whether the State agency has acted on this appeal. 


At the time of the filing of the complaint plaintiff Morrison had 
been informed of the cou.aty agency's determination to recoun $1,278 
in overpayments. Plaintiff had appealed this decision to the county 
hearing officer. No actual recoupment occurs during the pendency of 
this first level of appeal. By the time of the hearing on plain- 
motion for a preliminary injunction the county asency had 
en reversed by the hearing officer, who found that the DPW A,F,D.C. 
rea Manvel VI-C-2 dated July 3, 1975, did not authorize recuup- 
crom A.,2.D.C. payments in cases of agency-caused error. On 
14, 1975, the county agency again informed plaintiff of its 
to bezin recoupment. pursuant to a change in the DPW A,F.D.C, 
Gated July 5:, 1975. Plaintiff Morrison has appealed 
-his new recoupment decision to the county hearing officer, and ap- 
parently dusing the pendency of this first level appeal recoupment - 
h2s not yet actually begun as to plaintiff Morrison, 


whether plaintiff Allan remains subject to any re- 
she is presently being recouped, it is pursuant to 
Menual revision, The threatened recoupment of plaintiff 
expressly based in toto on this provision. Recoupment 
ntif££ Johnson bégen before the July 31, 1975, revision was 
announced. The County Hearing Officer's decision in plaintiff 
Morrison's first appeal casts doubt on the propriety @f the initial 
recoupzants from plaintiff Johnson, That issue, however, is not be- 
fore this Court, for plaintiffs concede that the Court is escential ly 
powerless to grant retrospective relief as to any recoupments which 
have actually been Jes See Edeiman ve Jordan, 415 U.G. 615 
(1974). It is the actually continuing and presently oo 2atened re 
coupments with which the Court is concerned, and these are oheae 
being pursued under authority of the revised program manual, which 
provides as follows: 


may be resolved through 


The recipient's voluntary reimbur 
of the overpayment. 


Recoupment of an amount up to one-half 

the current monthly earnings disregard, 
This is accomplished by reducing the 

AFDC grant in the amount of the recoupment, 


: # * 


Recoupment should be made in all cases in 
which an AFDC recipient receives an over- 
payment and has disregarded income. This 
includes overpayments due to agency error 
as well as recipient error, 


"Disregard income" derives from the requirements of § 402(a)(8) of 
the Social Security Act, 42 U.S.C. § 602(2)(S), and £rom 45 C.FE. 

§ 233.20(a) (6), (7), and (11), and Minn. Stats. § 256.74 Subdivision 
1. In determining need and the amount of the assistance payment, 
the State agency must disregard the first $30 of recipient earned 
income and one-third of additional income, It is only the remainder 
of the recipient's income, the non-disregarded income, which is then 
considered by the State agency in reducing dollar for dollar the 
payment of A.F.D.C. benefits. The "disregard" of income’ thus pro- 
vides a financial work incentive for A.F.D.C. recipients, increasing 
the total monthly income of a family unit with working members by 
slightly more than $1 for every $3 of earned income. Absent the - 
disregard, there would be no financial incentive for the A.F.D.C, 
recipient to work. (For analysis of legislative history of income 
disregards, see Nr. X vy. MeCorkle, 333 ¥. Supp. L117 (D. N.d. 3370), 
affirmed in relevant part, part, sub nom Engleman v. Amos, 404 U. S$. 23 
(1971), and discussed, infra, Pact or, B.) 


HEN regulations reveal a continuing concer with quality control of 
agency acticn, and the standards for intexnal agency control. become 
increasingly stringent over time, 45 C.F.R. § 205.40.° These stand- 
ards are Pears up by financial sanctions against States which rail 

contro], erroneous payments. 45 C.F.R. § 205.41. Given 
this emphe=s, it is not clear that the percentage of total erxor 
2ttribute>_= to agency error will be constant over a period of time. 
Further, given the likelihood that State quality control efforts will 
be institucsd at differant rates for different programs, the per- 
centaze of overpayments attributable to agency error may not be con- 
stant from trogram to progran, 


Other statisti averages employed by plaintiffs assume that what is 
true on ths a ge throughout the A,F.D.C. program is also true for 

iifs attempt to identify as a class, The Court is 
fundamental assumption is valid. 


C 


the 
not 


The 


the If this is a long-standing program, 


vealing how many persons repay volun- 


may 
rogram, any estimate of voluntary repay- 


Ss 
tarily. LE this is a new 
ments is totally speculative. 


ent 
UWDn 


ected to involuntary recoupm 
ly at such involuntary reco 


imate of 793 class mense=s Snvolves the multio:- 
sive percentage figer none of which percent: 
With such multi calculations based at e 
, the margin of possible error 
arge. Plaintiffs have not attempted 
to estimate o when told they had received 
more than they were entitled to by law agreed voluntarily to a repay~ 


ment plan. 


: aim of plaintiff Allen mey have been mooted before this 
cas2 Was ed (if recoupment as to plaintiff Allan is complete), 
there is no indication that plaintiff Johnson's claim will be soon 
mooted, Although plaintiff Morrison was successful in her first ap~ 
peal to the County Hearing Officer, the change in the DPW A.F.D.C. 
Progrem Manual may mandate a contrary result in her present appeal. 
The Court does not perceive that plaintiff Morrison's present admin- 
istrative appeal will moot her very substantial claim. Rather, aul 
appears that defendant's policy is to recoup pucsuaat to the revised 
Program Manual and that absent a preliminary jajunction plaintifis 
Morriso:. and Johnson will be subject to many months of future recoup 
ments. 


Steere v. State of Minnesota, No. 706921- (Hennepin County Yistrict 
‘Court, November 29, 1974), appeal docketed, 45615, Minnesota Supreme 
Court; Eichenberzer v. State of Minnesota, No. 707355 (Hennepin 
County District Court, December 12, 1974), appeal docketed. No. 45777 
Minnesota Supreme Court; Duncan v. State of Minnesota, No. 705572 
(Hennepin County District Court, January 13, 1975), appeal docketed, 
No. 45778, Minnesota Supreme Court. - 


The briefs of the parties in Steere were provided by defendant as 
Exhibits "A,'' "B," and "C" of her Memorendum in Opposition to Plain- 
tiffs! Motion. Exhibit A contains an Appendix in which can. be found 
Judge Andahl's decision in Steere, along with substantial portions 
of the administrative record. References to the Steere briefs will 


> "Dofondont's Exhibits A, B, oF c," and materials found in the 
aéix to Exhibit A will be referred to as "Defendant's Exhibit «, 
at An .e ME . 


7 Aine 
wv be 


A fourth issue is also argued there: whether, even if the recoupment 
is valid a4 the income tax refund treatment is proper, the correct 
enount was recouped. That issue, not even reachable if any of the 
first three issues were resolved in favor of the State plaintifis, 
camnot have any bearing on the case here. 


. A ct een is 
: RN 
sion of the Federal statute, see Part III, B., infra. The 
a Statute, M.S. § 256.74 Subdivision 1(2), providés in xel~- 


vt as follows: 


@ 


‘Phe amount of ascistance which shall be. grented . . . shall 
be determined by the county agency with due regard to the re- 
sources and necessary expenditures of the family... and 
shall be sufficient, when added to all other income and sup- 
port available to the child, to provide such child with a 
reasonable subsistence compatible with decency and heaLth. 

In making its determination the couaty agency shell excrcge 
the following from family income: 


<3. 
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3 
(2) The First $3 
combined monthly i 
cluded under clause (i 
of aid for familie i 


rr 
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£ any dependent child no 
), and any adult who is a recipient 
t 2 t children.” 


: 2 


e Court wishes to emphasiz such an analysis as this is un- 

rtaken only becaused detailed factual analysis seems to be man- 
dated by the abstention doctrine. Conjecture concerming the pos~ 
sible course State courts will take wita Federal and State issues 
is essential to resolution of the abstention issue. 


It is disturbing to note apparent factual contradictions between 
Comnissioner Likins' representations to the Minnesota Supreme Court 
(statewide policy of no recoupment in cases of agency error, filed 
April 2, 1975) and the experiences of plaintiffs Allan (State agency 
in Mey 1975 affirms recoupment as of March 1, 1975, to be proper in 
a case of agency-only error) and Johnson (county agency institutes 
recoupment procedures on March 7, 1975, in a case of agency-only 
error). 


Freda is clearly distinguishable in that it involves a matter of 

peculiarly local concern (domestic relations) which was inexctric= 
ably bound up with the Federal claim. See discussion in Part II, 
C, infra. Freda appears to fit within the narrowly limited range 
of extraordinary circimstances justifying non-constitutional ab- 

stention. 


Such an opinion could not be rationally defended in any event, as 
reading of Meagher and Blue Farth, suora, discloses. 


45 C.F.R. § 233.20(2) (12). 


The absence of an “allegation” of fraud in Minnesota is‘ not par- 
ticularly probative of the non-existence of fraud or wilfulness. 
DPW believes it recoups in all cases as if there had been no wil- 
fulness. A finding or an allegation of fraud has no bearing on 
the type of recoupment DPW believes it aas implemented, and it is 
adminis .retively unnecessary for DPW to allege fraud in any re- 
coupmen. cés2. ° 


At the tin 


"(a) 


This regul 
only in cl 
(o> - (a) 


in clause 


"currently available 


ae r 


2 of Steere the regulation provided as follows: 


“& State Plan . e MISE (ses 


(24) Provide that, in establishing financial eligibil- 
ity and the amount of the assistance payment: (a) Abt 
t-acome and resources, after policies governing the al- 
lowable reserve, disregard or setting aside of income 
end resources have been applied, will be considered in 
relation to the State's standard of. assistance, and 

will first be applied to maintenance costs; (b) LE 
agency policies provide for allocation of the individ- 
uel's income as necessary for the support of his de- 
pendents, such allocation shall not exceed the total 
amount of their needs as determined by the statewide 
standard; (c) only such net income as is actually eavail- 
able for current use on a regular basis will be consid- 
ered, and only currently available resources will be. 
considered; and (d) income and resources will be reason- 
ably evaluated." 45 C.F.R. § 933.20(€a)(3) Gi). CAs of 
October 1, 1974.) 


ation mandates application of disregard income 

ause (a), and the application of such policies 

is ambiguous, This amdisuity is of particular 

(c) which addresses itseli to "octually availab 

" income and resources. The revised "incom 


incom2 poli- 
State Plan 


"(ii) Provide that, in determining need and the amount of the 
assistance payment, after all policies governing the reserves 
and allowances and disregard or setting aside of income and 
resources referred to in this section have been uniformly ap- 
plied:" 


Five clauses, (a) - (e) follow, and concern such matters as. 
determining need, financial eligibility, and the amount of 

the assistance payment; and currently available income and 
resources.] 45 C.F.R. § 233.20(a)(3) (ii). Federal Register, 
Vol. 40, No. 54, March 19, 1975. . 


The new regulation became effective in June 1975. 


This case will have a class action effect, even though it is not 
decided as a class action. The disruptior argument of defendant 
is premised on the belief that the class accion effect will be so - 
broad as to sweep within this decision the State court litigants. 


The fact that an opinion is expressed on the probable merits of 
questions now pending in State court is in no real sense an inter- 
ference with State court proceedings. Defendant's interference 
argument must be addressed to the practical coercive ampact of an 
injunction, 


In some States disregard income may not raise a recipient's fanily 
above the level of minimum need. See, Part IIL, B, infra. 


The charecterization of disregard income as "excess" income is de- 
fendant's characterization. 


Defendant srovided a detailed schedule reflecting the potential 

value of -=ese services to the A.F.D.C, recipient. The final column 
summed u3 the total resources available; this sum included the grant 
and total xet income. Most of the back-up services are not special 


affidavits state a firm intention to continue to work 
There will thus continue to be a source of "disre- 
incc=e2 from ishich future recoupments may be obtained, 


raging such persons to become 
self-supporting. 42 U.S.C. § 601. Plaintiffs here may 
be those very persons whose need for A.F.D.C. benefits will not be 
prolonged, and who in the near future may have succeeded in achiev- 
ing financial independence, At such time DPW may be able to pursue 
a variety of avenues for obtaining repayments. 


HE believes this recoupment is authorized, so long as there is a 
case-by-case treatment of the matter to insure that no "undue hard- 
ship" results from the recoupment. 45 C.F.R. § 233.20(a) (12) (1) (£). 


action in 1935 and 1939 hardly ravea nything regarding conzres- 
sional pucposes regarding recoupment in the 1968 WIN Progren, 


«hG~ 


Footnote 27, Cont. 


30. 


sarments in the 1970s likewise c 


ecourment in all cases from grant 
asts Little light on what congress 
would permit in relation to disregard income recoupments. 


Congressicnal failure to reauire r 


Defendent's recoupment does not fall within either of the exceptions 
mentioned. 


A prelininary injuaction has issued. No ircaediate interests would 
be prejudiced by any slight delay which migut attend intervention. 
The Court cannot conceive of any veason that would require denial of 
a motion to intexvene. 


Judge Mishler’s recent opinion in Hagans v. Wyman, supra, strongly 
suggests what HEW's position on recoupment will be. However, his 

recounting of the HEW brief is a second-hand suurce of HEW opinion, 
and the issue in iiegans focused on voluntariness, not on disregard 


income. 
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DEPARTMENT OF HEALTH, EDUCATION. ALIN 
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WASHINGTON, O.C. 20201 
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This matter raises the question of whether the State-of Connecticut's 
Plans for Old Ase Assistence (OAA), Aid to Families with Dependent 
Children (4700), Aid to the Blira (AB), Aid to the Permanent? and 
Totally Disabled (APTD); and Medical Assistance (MA), continue to comply 
with the requirements sot forth in pertinent sections of the sccial 
Security Act and whether Connecticut is entitled to continue to receiy 
Federal funds for the Operation of the aforementioned programs. The 
Connecticut State Welfare Department is the State agency charzed wnder 
Connecticut law with the acninistration of the aforementioned a 

retary t) tion welt aS Gelegated 

i Or Ss xe) £ 


rere eve an cpportunits for a heari S> &@S provided 
in Sections +, 4O4(a), look, thok, ang 190k of the Act, and 85 oFR 201.6 
on the question of vhather the Stats could contime to receive Federal 
financial assistance for the eperation of its public assistance program 

nder the titles of the fe involved, 

The notice svecified seven is 
Sequently, Mr. Edward K. Adel 
hearing. Or: December 1 5 196 
by adding three additional is 
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a/ This delesation of ailunority by the Secretary of HEW to +t: 
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(Hovember 5 
Section 6 Reorganization Pl 
froendix, 7 is 
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January 20, 1970, and on January 21 was adjourned until further notice. 
Tae hearing was aot resumed pending 2a decision in Federal Court eoncernin 
participation .of third parties, and pending expiration of the time See 
allowed for appeal of that decision. 


i I notified the State tielfare Department on October 5, 1970, that serious 
questions continued to exist as to whether the State plens involved 
4 continued to conply with certain requirements of Federal law and re egula- 
tion.2/ 
Z At that time I offered the State an opportunity to wade ta the hearing 
‘adjourned on January 21, 1970, as provided in Sections h, LOok(a), 1004 
1hok, and 1904 of the Act, and 45 CFR 201.6 on v= question of whether 


the State could continue to receive Federal finance ssistance for the ~ 
operation of its public assistance program hee the titles of the Act 
involved. ; : 


This notice specified thirteen issues (some identical to the previous 

notice and seme modified) to be considered at the hearing. By omder of 

the same date, I designated Mr. Edward K. Adelsheim to preside over the 
md vo cersizy and it % th j d cf the pro- 


on December 1, 2, and 3, 1970 in Boston, 
Massachusetts. In addition to SRS and the Sta agency, re 
rigavions particivated as parties at the hea : 
the official transcript .of the proceedings 
evidence, 1 £5 0b Ghe parties, the ft 
findings Gr n, and the ca 
After ec tr 
prepered 


2 As required by 45 CFR 213.14(a), this notice was published in the a 
Federal Register of October 7, 1970. 35 F.R. 15773-15774. 
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been interpreted in 5 CFR 233.20(2)(7)(i). ‘Tnere is no dispute of 
: fect raised in connection with this issue, and it requires no extended 
— (@isceussion, The recalation in question, 45 CER 237. 20(a) )(7) (4), requires 
_that the proper method is to apply the earnings exemption to an indi- 
‘ viduel's gross incoms, before work-related expenses ° aah deducced, AG 
the hearing, Connecticut stipulated that the method for disresarding 
-_ earned income employed in ell its. catesorical pak saties programs was 
& to deduct expenses of employment from gross earnings end then to apply 
er 


This is the precise issue raised with res spect to the compliance with 
Federal law and regulations of the State of Arizona's plan for AFDC. 
ae As dic Arizona, Connecticut does not maintain that it ccmolies with 
Federal lew, but instead chooses toc challenge the validity of the regu- 
latioa in Carlie en, For the reasons staved in my decisicn in the Ari- 
zone conformity hearing, issued on January 26 of this year, I conclude 
: that the peau ote on in qvestion is valid, and that the Connecticut pians 
fail to comply with the requirements of Federal ee in this regard. 


Work-relatea3 


oie the enactment of the Public Welfare Amendments of 1962, P.L. 8) ~5'3, 
1 the titles of the Sccial Security Act have required State plans thera- 

under 6) provide thal, in ceterninin= che need oo an applicany for as— 
Sistence, the State shell take into consideration any income end resourcss / 
of such individuals "as vell as airy expenses reasonably attributable to 
the earning of ars; such income." (See Sections 2(2)(10)(A), 402(a)(7), 
1002(2)(6), and 1402(2}(8) of the Social Security Act.)- This issue raises 
the cuestion of whether Conmecticuc's public assi: pease prcsreans conol, 
with this reauirement, as it has been interpreted in 45 CFR 2332.20(a) 
(3){iv)(2). Connecticut stipulated at the hearing that, pursuant to the 
requirements of Section 17-2 of the General Statutes of Connecticut, th: 
Connecticut Welisre Memiel, Volume I, Cnapter 3, Section 332.32, ure- 
vides that only certain payroll deductions, such as withholding tax, 
-Social Security tex, mandatory retirement plans, union dues, and Blue 
Cross; etc., ere considered and deducted as work-related expenses. Thus, 
in cempucing need fcr Assistance, Connecticub fails to take into con- 
sidsration expenses which are not deducted frem an individual's paycheck - 

wroenses of a more personal nabure, but which nevertheless are "reasonzaly 
atoribatable” to the ea:ning of income within the meaning of ‘tthe statute. 

5 \(6 waile not providing an exhaustive or final list 
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Jucl J, Rabin, Assistant Attorney General, State of 
Maryland, was en the brief for appellant State of 
Maryhiund. 


Renald A, Zumbron, don We Findley, Jol WW. alilden, 
Jy, and Glean dy, Davis, filed a brief on behalf of Pacific 
Legal Foundation as camicus ctriae urging aMfirmance. 


Gefore: Wri, Cirenit Jadye, Lumparp,® Senior 
CivevtL Judge for the Second Circuit and 
TAMM, Circail Judye 


Opinion for the Court filed by Cireait: Judge Tamas. 


TAMM, Cirenit: Judge: This appeal challentes the 
ralidity of a recent resadation promuleated by the Sce- 
retary of Health, Education and Welfare oli Ww) 
Which purports Co specify maximum amounts of res 
sourees allowable to reeipients of Aid to Pamities with 
Dependent Childven (SARFDC, Ivpes of resources Which 
wre exempted in whole or part, and the manner of valua- 
tion of these resources,  Plaintil’-appellants—Pennsy4- 
veania, Maryland and various organizations representing | 
welfare recipients—allepe, penerally, that the reeulation 
impinges the power granted by Congress to slates to 
determine the resourees a needy family may retain and, 
specifically, that the regulation is arbitrary and capricious 
because ib contvavenes the aims of ABDC ond is une 
supported by factual bases in the administrative record. 
Althoush we affirm the (rink court) rulings that the 
Scereuury has power to promiudeate renulations preserib- 
ing valuation, exemplions, and upper limits on resources 
of AFDG recipients, we reverse the judginent upholding 
the challenged ryle. Not only does the regulation at 
issue here conflict with ils enabline sfatile insefar as 
it values properly without regard ta encumbrances, but 
also the seanty administrative record is insuflicient to 
support the factual determinations expressed in the-rule. 


* Sitting by designation pursuant to 28 U.S.C. § 294 (d). 


3 
I. Contusren REGULATION 


On July 9, 1973, IEW gave notice of a proposed 
rulemaking which would establish limits on resources.’ 
©38 Fed. Rey. 1825! ‘Two years later MEW promulgated 
the regulati ue which provides in pertinent part: 


The amo 

amily of up to 4 persons, ol 
value of a home as delermined by the State agency, 
wedding and engagement rings, heirlooms, an auto- 
1 retail market value of $1200 or less and 
material of reasonable value neces- 
Loa pln, approved by the agency, 
ig leo not be in 
vilue of S2280. If the retail 
re automobile exceeds $1200, the 
he counted ngninst Che personal 
corves. For each additional eligible per- 
son, an additional $100 in personal property reserves 
ahove the $2250 limit may he allowed. Real and 
personal property shall be valntied at their gross mar- 


1 


ket value including cneumbances. 


40° Wed. Ree. 12507 (1975)% The sromulgation also 
g non 


*The proposed regulation differed from the final regulation 
in that it exe de the entire value of the home for adult 
recipients aud allowed io exemption for a motor vehicle 
owned by an AFDC family. o& Fed, Rex. sent, $ WI5.20 (3) 
(3). (1978). Under the present repubition, Che $llon value 
js exempt if used prrsucae Coan approved plain of employ- 
ment or relubilitation. Any excess is counted in the family’s 
$2250 resource allowance, In either cxse, the value is “retail 
market vi "the selling price on the open market in that 
sreopyaphic: area, without consideration of encumbrances. 


?The reculation sets different resouvee limitations for re- 
cipients of four olber welfare proprams adininistered by 
MEW—Old Age Assistance (SOAA"), Aid to the Blind 
(“A’), Aid to the Permanently and Totally Disabled 
(“APTD"), and Aid to the Aged, Blind or Disabled 


responded briefly to six “ovimary” types of ahjections 
raised in (he 57 comments received during the ridemaking. 


g 

In June of 1975, plaintif’s filed the complaint in this 
erase and obtained a temporary restraining order pro- 
hibitine the AFDC portion of 45 GAL. S$ 288.2000) (8) 
(i) from going into effect on June 17, Before Ufe trial 
court ruled on plaintifts’ motion for a preliminary in- 
junction, the Secretary republished the challenged regula- 
tion with an expanded preamble explaining the basis and 
purpose of the regulation and responding further to come 
ments. 40 Fed. Rew. 380068 (1975). The trial court 
subsequently denied plainufts’ Inction for a preliminary 
injunction and granted defendant’s motion for simmary 
judgement. It held Chat the Sceretary issauthorized by 
statule to reeulile amounts and valuation of resourees 
retained by AFDC families and: that the regulation 1s 
hath reasonable and issued dn compliance with the Ad- 
ininisteative Procedure Act. A, at cone The jum 


however, stayed the effective date of the regulitien in 
order to give plaintiffs time to appeal Phuntils app] tl 
and this court extended the suay. 


We face two distinct issties in this sppeat We must 
first. decide whether the Svevetary ties the poser te 
remulate standards Indicating: the vesourees ta he cone 
sidered nmainst the state stidard of terd, a mtsamun 
limit on these resources, and the proper vathiation of 
them. Second, if we find that such power eNists, we 
must still determine whether the Sceretiry exercised 
that power reasonably and in aecord with preeedural 
mandates. We turn now to the issue of the Sceretary’s 
authority. 


(EAARD The remuation allows a maximum figure of 
$2250 for the spouse nnd recipiont of These: progrins; it also 
exempts personal eilects and an automobile and income: 
producing property, reyairdless of value, PinintitYs have not 
challenged these portions of the rule affecting adult welfare 
programs. 


HH. Pawns re ReGo bates 


ADC was established under the name of Aid to 
Dependent Children in Tite IV of the Social Security 
Act of 1995, ILL. TeBTL. Now, as then, the basic scheme 
of the assistance program is that the federal government 
provides funds to the stiles for distribution to needy 
children under a pli approved by the Secretary. In 
order to be approved, stale plains mist imect specifiea- 
tions set out in 12 USC. § G02(a)) (Supp. TL 19038), 
and may not impose a more stringent residency require- 
ment than that preseribed in the statute, id. at $ G02(b). 
Any plan which meets these requirements must be ap- 
proved by the Secretary. Jd. See also Arizona State 
Department of Public Welfare vr. HEW, 449 I.2d 456, 
A461, rehearing and rehearing en baie denied (OU Cir, 
1971), cert. dented, 405 U.S. 919 (19T2). 


r 


Section 1302 grants to the Scerclaries of IV, the 
Treasury, and Labor the authority to “make a iblish 
uch rules and reenlations, not inconsistent with this 
chapter, as may be necessary to the efficient administra 
tion of the fictions with which each is charged under 
this chapter.” Under this broad grant of power, the 
Secretary may promulyate regulations binding on the 
states. King v. Smith, 892 U.S. 309, 817 (1968) ; Arizona 


+The 1925 Act provided for administration by the Federal 
Security Administrator, but (hese functions were transferred 
to the Sceretary of IEW by section 6 of the 1945 Reorgani- 
zation Plan No. 1. Sec 42 ULS.6. § GOL noles (1970). 


“These requirements include, futer alia, statewide effect, 
financial participation by the stale, central administration, 
disrezard of portions of income of independent childven and 
their relatives receiving aid, provision of family services, and 
consideration of resourees and income of recipients. ‘The 
regulation at issue in this appeal attempts to set guidelines 
for the required consideration of income and resources speci- 
fied in section 602 (a) (7). 
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State Depariment of Welfare *. LEM, supra, AN9 F.2d 
“at 467; Solman v. Shapiro, 500 #. Supp. 609, 413 (D. 
Conn.), afd per curiam, 396 US, 6 (1969). In up- 
holding a difevcnt IEW yorutlation, one court described 
this fareranging authority us folluws: 


‘A niore plenary great [sic] of ruleemaking power 
would be difficult to devise... . 


“Te breadth of the milemaking authority of 
€ 1802 is underscored when seen in the perspective 
of the entire federal staiutery scheme of public as- 
sistanee. ‘The various prograis provided for au- 
thorize the Seeretary of IEW to require, in the 
welfare field, that each slate incorporate in its plan 
Scueh methods of adininistration ... as are found 
hy the Secretary to be necessary for the preper and 
eiicient eperation of the plan, yt isccleayly 
contemplated that ia this way the Secretary can, 
throush review aaid-scrusiny of tate plans, be in- 
stantly apprised of problems in the federally-funded 
nseistimee. pregvams and rectify or eliminate trou- 
lesunie aveas in whatever way he, as his expertise 
sandy direct bim, finds mest oifective and within the 
purposes of the public assistance statutory fabric. 
Serritella wv. Engleman, 80 Te. Supp. Gos, G2 CON.) 
ffootnote omitted), ad per curiam, 12 F.2d 601 (3d 
Gre 197 2)4 


Appellants here do not deny this general power to 
regulate, but argue that the exercise of authority is in- 
‘valid becunse IL is inconsistent wilh the Act. The major 
thrust of plaintifts’ argument is that Conmress, in enact. 
ing the Social Security Not ROshe Fel cay) ay) Paste 
federal framework for assistance to dependent children 
within which the states were free to determine the stind- 
ard of need and Ievel of benefits. They argue that legis- 
lative history and recent Supreme (% decisions con- 
clusively prove that HISW’s regulation goes far beyond 


a 


the dimited federnt rule envisioned by Congress. Wis, 
the ather hand, refers us to the basie assumption 
spending inay be limited by the department 
with administration of the assistance program 
fact that since 1955 HEW has prescribed 
maximum on resources. For the reasons discussed 
low, we hold that the type of regulation challenged 
this case is consistent with the cooperative spirit 

f federalism pervading assistance programs. 


at Congress intended to leave to the states 
ions in the administration af the pro- 
grain.* 
from the 


In fact. these provisions limit very s(vielly the su- 

pervisory powers of the Social Security Board ever 

the States, and provide a maximum of Slate control 

This achnowlerement of slates’ interests and respensi- 

bilities for children seems to have been in partial recognition 

of states’ 1 seven al the expense of national uniformity. 

Mr. KELLER. Jo am pein to say that the committee 

has cone a wiser thing than T had sought to do, though 

we are Joching at the same subject wilh the same abject 

in view, is this: Lowas perfectly willing: that the 

Goverment should pay, but when [came te study i over 

I had te aeree that as ao matter of organization the 

people in the loenlity know what ought to be paid to the 

different ones better than any possible Government 

LUNDEEN, Should not all American citizens be 
treated alike? 


Mr. KELL 


Ny 
mr, 


L ayree with the gentleman, beeause, let 


. 

t. 
me confess, | am a nationalist, broadly speaking, but 
I must, nevertheless, understand and keep int mind that 
there is a reason for the existence of the States and their - 
sovercignty as il has existed. 


79 Cong. Rec. 5550 (1935). 


the these matters ‘The federal standards or condis 
tious Pheluged pe the law may. indeed. be regarded 
ni ininimuam conditions, leaving fa the States the 
detemmination of spaticies, the detailed administra. 
lien, the amount of aid which shall be given, and 
questions of personnel. , 


It takes’ into account. the variations in) standards 
and in eost of living in different parts of the coun- 
CE aad 


79 Conc. Rue. 5469-70 (1935). In another colloquy, 
Representative Doughton again stressed the state. re- 
sponsibility for determining Uie amounts to be received: 


Ar. MeLAUGULIN. May T inquire how the deter- 
mination is to be made in the individual's case as 
to the amount which that individual is to obtain? 
Mr. DOUGHTON., That will be under State law 
and will Ge determined entirely by State law. 
Mv. MecLAUGHLIN: Will there he different formu- 
las sel up.in the dierent States, or will there be 
one national formula? 
Myr. DOUGHTON., No; the National Government 
will not have anything to do with it. The adminis- 
tration of the law is left entirely to the States. 
{d. at 6174. The lewislative history in the Senate points 
oul that Chis state determination was permitted in large 
part to assure that poor states could limit the amount 
‘of aid given: 


A State will not have to aid every child which it 
finds to be in need. Obviously, for many States, that 
would be too large a burden, 


“ Senator Harrison, 79 Cone. Ric. 9269 (1935). 


The Supreme Court has reasserted in numerous wel- 
‘fare cases the cooperative federalism underpinning the 


AFDC preeram., See, ry, N Vurk Department of 
Social Services ve Lnbling, AVS. A065, Ala (1978): 
Jefferson vy Horkuvy, INO US. 534, 542, rehearing de 
nicd, 409 U.S, SOS 11972); Dandridye ve Williams, 397 
8.471 ATS (19701; King v. Smith, supra, $92 U.S. at 
(1968), Pach state has the undisputed power to de- 
ermine the standards of need and the: level of benefits. 
King vw Smith, supra at 318-19. The standard of need 
is “the amount deemed necessary by the Suite to main- 
tain a hypothetical family at a subsistence level.” Shea 
v. Vielpande, 416 US. 251, 253 (1974). The level of 
benefits is the amount of the need which the state 
chooses to pay. 


Plaintits argue that the regulation challenged here 
invades the province of the states because it requires 
{he programs to apply national standards, rather (han 
to cvcreise the discretion granted them by Congress. 
The standard of need. they contend, includes the establish- 
ment of reserves and must, therefore, be determined by 
the states, and not by ILeW, 


We find this argument unconvincing for several rea- 
sons. First we note the gradual lepislative encroachment. 
on state determinations via amendments of the 1935 
statute, including the 1939 amendment requiring slates 
to consider income and resources of the recipients. We 
also consider persuasive the fact that. althourh WHEW 
has prescribed a dollar maximun on resources. since 
1955, Coneress has net sought to limit this regulatory 
activity despite subsequent revision of section G02 (a) (7). 
Finally, careful reading of the Supreme Court eases 
does not lead us to believe that standard of need, clearly 
celerminable hy the state, perforce includes standard 


of reserves. We shall discuss these reasons seriatim. 


The regulation in question attempis to set federal 
guidelines for section GO2(a)(7) which requires slate 
pans to take into consideration any income or resources 
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of the recipient, ‘The subsection wits ieided in 2 
Stat. 1379, to assure that benefits Were srvighibie only 
for needy children. One court has deseribed the pro- 
vision #8 a precaution to assure that “no Little Orphan 
Annie will receive public assistanee if she has a Daddy 
Warbueks.” Arizona State Department of Public Welfare 
1, HE, supra, JNO Ved at AGH ny, An identical 
provision was also inserted into the requirements for 
old are assistance and aid to the blind: leyislative his- 
tory of all three provisions, therefore, is relevant to the 
issue before us, 


From the limited discussion of the income and re- 


sourees nmendment, no clearcut Congressional intent ap 


pears. A House floor debate on the proposed amendment, 
ILR. 6635, vevealed conflicling views. Representative 
MeCormick expressed his opinion that 

what constitutes need is left to the States; in: other 
words, the Federal Government, by the Social &e- 
curity Act. does not undertake to say to any State 
what constitutes need. For example, one Stile might 
exempt the equity in a house up to $2.000, another 
one $3,000, while another State might say, “No; we 
will allow no equity.” The Federal Government. does 
not concern itself with Chat. but leaves the matter 
entively up ta the States. 


S81 Conc. Ree. GTO1 C198N). See alse td, al GS8o2) Cree 
marks of Representative Stefan), Representative Dim 
cin, however, eriticized states which required absolute 
necessity and insisted that “that is absolutely nol re- 
quired under Che Federal Social Security Ack. jd. at 
6704, suggesting that stale diserction wits indeed limited 
by federal guidelines. Representative Trewster also dee 
elared that the new amendment was restrictive in that 
the language mandated slates to take resourees such as 
house equity into consideration, Id. st Gits. Ata later 
debate on Representative Dirksen’s proposed amendment 
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to TLd. 6635 which would have forbidden states to cone 
sider resources of adult children of relatives of old nee 
recipients, Representative Poague asserted that the fed- 
eral ayency might use the income and resourees clause 
to foree states lo remove certain recipients from the 
Welfare rolls, id. at 6922, but Representative Megnuson 
insisted that which resources should be taken into cons 
sideration was a matter for the state. /d, leven if we 
Were examining the issue of the Seeretary’s power to 
regiuate resource limitations illumined only by the con- 
flicting history of the 1939 amendment.* we find the dis- 
parate views expressed and the minor weight to be given 
fuor debate, see 2A, SUTHERLAND, STATUTORY CONSTRUG- 
TION 217, $48.13 (lth ed. 1973), insuflicient to rebut the 
broad grant of rulemaking authority. 


We are, moreover, cognizant of the continuing de- 


velopment of the Act in the more than 25 years since 
subsection 7 first appeared and would be remiss in ignor- 
ing this evolution of the AFDC program. Sinee its in- 
ception in 19385, AFDC has encountered continuing levis- 
lative concern and action.?. As national altitudes changed 
toward assistance programs, Congress reflected these 


Rejection in the Senate of the Schwellenbach amendments 
to ILR. 6685 which, inter alia, would have prevented denial 
of old-age assistance to persons owning real property of $2500 
and personal property of $400, S4 Cone. Ree. at 9004-06 
(1949), does not resolve the eonfliet, ‘The rejection may have 
stemmed from the other attached provisions, the amounts 
Supested, or sreneral disagreement. as to whether an amend. 
ment to subsection 7 was necessary in order for the federal 
plan Co be able lo set resource limits. 


"Tn addition to the 1989 amendment auleling: clause 7, Con- 
fress also amended vequirements for state plains in 1950, G4 
Stat. 549, 558; 1956, 70 Stat, 819; 1962, 76 Stat. 185, 188; 
1965, 79 Stal, 418, 425; 1968, S1 Stat. 877, 879, 881, 890, 892, 
895, 896, 898; 1971, 85 Stat. 803, 804; 1972. 86 Stat. 14°2, 
1492; and 1975, 88 Stat. 2348, 2349, 2359, 2360. 
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opinion swings by amending the structure of the ABDC 
program. In this way Congress deieled the provision 
allowing states to impose moral standards on recipients, 
see King v. Smith, supra, oo2 U.S. at “90.005 it also 
added (o section GOZta), which preseribes requirements 
for state plans, salenet ions compelling states lo encourage 
work programs by discounting portions of income, § G02 
(a) (8) (1989), and disregarding any expenses reasons 
ably attributable te earning such ineoeme, ¥ 602 a) (7) 
(1962). Amendments even limited the right to deter- 
mine need by requiring the states to adjust amounts 
to reflect est of living inercases, $ G06) 123) (1088), 
It is clear that under the Supremacy Chinse state plans 
anust conform to these amended ue ivements, Ate 
Smith, supra, 392 US. at 383 n3t. While the Court 
has been hesitant to find total preemption of state dis- 
evelion, New York co! geal of Sovinl Services v. 
Dublin, supra, 418 US. at 118-22 Gwork prearams), it 
has struck down state reg ee which vielate the spirit 
of the amendments. See, e.g. Shea vy Viulpando, supra, 
AiG US. at 262-65 CColovada fined sion for earning 
expenses rewaraiess of actunl costs); Wing oo. Smith, 
supra, 892 U.S. al d2a-27 f Mabama substitute father” 
rule); Lewis v. Martin, 397 U.S. 552, 557-60 (1970) 
(California stalite requiring consideration of income of 
nonadoptive stepfather or man’ assuming the role of 
spouse without proof of actual contribntion). ‘Phis ine * 
ereased control over state AIDC programs leads us. to 
believe that whenevcs Congress has acted to limit stato 
choices, it is reasonable (o prestine that. Congress also 
intended to extend the Seeretary’s rulemaking authority 
in that aren of concern. See generally Almenares v. 
Wyman. oo F.Supp. fi2, vel pet Y. 1971), modified 
on other grounds, 453 V.2d 1075 (2d Cir, 1971), cert 
denied, 405 VS. 944 (1972). 


In addition to this history of ineresising requirements 
for state plans, and, thus restricting state discretion, we 
nole that since 1955 MEW has imposed limitilions on 
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the states regarding income and resource consitigr alions. 
The Supplement to the 1955 Handhook of Public Assist- 
anee Administration, a widely distributed manual recog- 


nized by the Supreme Court in King v. Smith, supra, 


limits of $1500 per recipients In 1966 the 
Secretary inereased the limit to $2000 per revipient, id., 
J ’ 


g 9921 (1066), a limit which later appeared in ili W 


regulations, 45 C.F.R.. § 233.201a) (3) (i) (1974). For 
20 years NEW has imposed maximum limits in ap- 
ate 

at 


ofosly lids 
establishec 
y 


i 
proving state plans. ie challenged regulat’on, there: 


ix unique in its resource limit provisions only be- 
family o8 four is con- 
applicable from 1966 

mtil the pi ite appellants may seek to challenge 
amount selected as arbitrary, they can hardly argue 

at the Sveretary is suddenly usurping state power hy 
setting any limit at: We note also that Congress 
amended Section 602 in 1962 to assure that ex- 
penses incurred i eave ag an income would be deducted 
from ineane considered by the state. Even if the ienisha- 
tive history of the 1989 amendment does not specifically 
authority ab that time, 


Conzress appears to have acquiesced in the Seeretary’s 


support a grant of ry 


set resource limits by allowing the 


limitations 


when iL reconsidered the Act. See generally 


ipplement provided in pertinent part: 
AL the present time, $1,500 is the mis invum Jimit Uhiet 
has been approved for any State plan when specified suns 
are sel oul for specified types of preperly. When the State 
uses the $1,500 limit, it has been requested to bring the 
aulomobile within the $1,500, although all states do not 


do so, 


HEAVY, HANDBOOK OF PUBLIC ASSISTANCE ADMINISTRATION OF 
195% SUPYLEMENT FoR ADMINISTRATIVE: Use, $3120 (1955). 


*This finding of acquiesence is buttressed further by the 
disinclination of Congress to amend section 1202. Duringy 
te 


the 1972 amendment of the Social Securily Act, the Ser ale 


yA 
sea 


Snell vr. Wyman, 281 F.Supp. $43, S07 (S.D.N.Y. 1965), 
aff'd per curiam, 593 U.S. 823 (900). 


In light of this power to. set maxinins, we 

renson to believe that Congress meant to prohuat ie 
Secretary from determining the manner in which r¢e- 
sources will be valued. ‘The Ninth Cirvenit has rejected 
a similar challenge to HMW regulations, Arizona Slate 
Department of Publie Welfare v. HEA, Ado 2d 456 
(1971), The court upheld a reaulation based on section 
G02(n) (8) prescribing the manner in which earned in- 
come would be disregarded.” _Avizonit chiilenged the 
recuintion as violative of the state’s power to set the 
standard of need and level of benefits, Looking to the 
general regulatory power of section 13802 and the specific 
language’ of section GO2(a) (8), the court rejected Avi- 
yonu's claim. ‘The court also validated a regulation calling 
. for a state-level advisory committee: 


More than most statutes, the Act was and is re- 


sponsive to th changing landscape of American $0- 
; : 
\ 


ciety; ils beneficent purposes would be stuitl iP py 
rividly aleibuting: to cach Counressional attempt to 
improve (he Act's PESponsdVEness i concomitant Cons 
gre simi intent nol to permit. further adininistyas 
tive improvements hy those charged with the Act's 
plementation. 


[dav AT2. 
Heport of LR. ‘TP proposed limiting: {he Secretary's rulemaking 
authority “so that tt may issue veenkitions only related to 
specitic provisions of the Aci,” rather than the broad linguage 
currently existing, S. REP. No, 925-1220, 92d Cony:., 2d Sess. 
7M vir (ails Wat) yal aa Yi fnaliv adapted did not contain this 
Simitation, See » No, 92-008. 

whe red, reseribed that expenses should be de- 
ducted frome me. me, ie, total Income minus come dis- 
remanded wider se ion GO2(n) (RY, while Che Arizona pian 
provided that expenses womd be deducted fron HOSS -ANCUINE 
before determining the aniount of income to be disregarded. 


AN F.2d at 469-70. 


Ne 


The power to determine which assets inay be disre- 
garded—heirlogns, a home of reasonable value, business 
tools—presents slighty greater problems. The slates for 
40 years have made these determinations with little 
or no restriction hy HUSW. We eannatl, however, say 
with any certainty that the area is one forbidden to the 
Secretary, lt would seen, instead, (hat HW has recog- 

| for some time its ability to se! Jimits on-state 
diseretion in these matters, ah has clecied not to do so. 
The first Handbook, prepared in 1919, gave wide latitude 
to state potivies that provide Td lelinitions of the amounts 
of real and personal Bee that ean be retained, 
provided, that such definitions willassure Gat only needy 
individuals are eligible” (emphasis added). 1949 HMand- 
book at $8120(1). In the (9545 Mandbook: Supplement 
for Administrative Use, section 3120 noted TLEW's pref- 
evente for the states to inchide the value of the car if 
they allowed the maximum limit. See note § supra. It 
also indicated that HEW had decided “at presenv’ not 
to sel any mantnums on certain resources as Jong as 
the states responded within the “rule of veasen.” 1955 
Hanhoak mae eneen! ot SSi20(1). The 1966 Meand- 
book observed (hat within the $2000 per recipient masi- 
wm no specific limit had been set on the home, personal 

automobile and income-producing property; the 

, however, that the definitions imnet 

at only needy individuals are eligible.” $3120 

has also prohibited states from counting hone 
produce, section 3121: loan preceeds used to purchase 
property net convertibie fer current needs, section 81223 
and small infrequent vifts from relatives. section $123. 
Td. The fact that in the past ITE W has allowed states 
to operate with great Intitude in selling specifie limits 
for such items as housing, automobiles, and personal 
property does not indicate a restrictive interpretation by 
the department of ifs power to regulate, The manuals 
and subsequent regulations reveal an underlying assump- 


eelieecreere 


ee 


econo at OR ten sanemtttetemmateenga tf 


iu 
tion that the Seeretary could set these limits whenever’ 
necessary to assure Chat ARDC benetits would go to needy 
individuals, an 


Neither dou we believe that, these limits destroy the 
state’s power to determine a standard of need. Ser, 
eg. King vw Smith, supra; 892) U.S. at, 318-19 1.14. 
Exch state still must determine the amount necessary 
to maintain a family (ov individual vecipient) in that 
“state, including.the sum required for items such as hous- 
‘ing, transportation, and clothing. This flexibility is suf- 

that the state retains substantial con- 
trol ever the determination of who is a needy individual 
in spite of national rules for counting each family’s 
resources. Ser generally Arizona State Pepartment of 
Welfare ve MGW, supra, 449 F.2d at 470-71; Counectiout 
Stale Department af Pubtie Welfare ve HEM, AIS F.2d 
209, 215 (2d Cir. 1971). A family limited to $2250 of 
reserves will continue to receive Lenelits based on the 
suns Which its slate determines. are necessary in that 
locale, Tor example, a state which determines that trans- 
portation expenses. are high beeause recipients must 
obtain reliable vehicles. (o traverse lone distances over 
dificult Cervain may adequately protect the interests of 
recipients by setting a higher standard of need, even 
though the challenged regulation would count any) auto 
value over $1200 as a resource to be considered against 
the standard of need. 


For these reasons, we do not believe that this type of 
regulation impermissibly: limits the states in their co- 
operation with the federal government to provide funds 
for families with needy children; it is therefore within 
the rulemaking anthority of the Secretary.” 


"As a peripheral matter we observe the unusual posture. 
which plaintiY welfare organizations have assumed in this 
case: arsruing: for supremacy of state standards over federal : 
guidelines. because federal standards have in the, past been 
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IV. | Vaiioiry ob REGubation 


PlainGitappellants allewe that, even if the Sceretary 
has power to reeulate standards for resources, the 
promulgated rule is invalid because it conflicts. with the 
purposes of the’ Act and beeause HEW failed to articulate 
sufficient bases for the changes. 


The standards by which we must evaluate the chal- 
lenged regulation are lenient ones which require great 
deference to the Scerctary’s expertise, A regulation 
promulrated ander such a broad prant of authority is 
valid if it is “reasonably related to the purposes of the 
enabling leeishition.” Mourning v, Fanily Publications 
Scrrices, Lie AV US. Aabe SOO CLOTRY, quoting Thorpe 
vt. Housing Authority ef ihe Cily of Purham, 898 US, 
268, 280-S1 (1969). This standard apolies to TLEsW 
regulations promulyated under section 1502, Johnson's 
Professional Nursing (ome v. Weinberger, 490 F.2d 
Sil, Sl (Sth Cir. 1971). Other courts have lested 
AFDC reeulations by determining if they were unrea- 
sonacle and contrary to the Act. Connecticut State De- 
partment of Public Welfare vw MEV, supra, 448 F.2d 
at 2163 almenares pv, Wyman, supra, 884 F, Supp. at 
521. Sree also 42 ULS.C. § 1302. 


In addition to these subsiantive standards, a regula- 
tion must be promulgated in accord with procedural 
requivements of the Administrative Procedure Act 


more generous and provided greater benefits, welfare organi- 
zations have argued tradittonally that states should not be able 
to subvert federal policies. See, ed. Now York Department 
of Social Services vy Doubling, 412 0L8, 405 (INT): Lewis v. 
Martin, 897 US. 552 (1970): Houston Welfare Rights Organi- 
zation, Inc. v. Vowell, 391 Je, Supp. 223 (S.D. Tex. 1975): ef, 
National Welfare Riehts Orenanization v. Weinherper, 877 F. 
Supp. &61 O.D.C. 1974). 1 would seem that the hizhest 
possible benefits, and not the hichest form of federalism, is the 
objective of non-state plaintifls, 


(WAPANY, GS ULS.C.88 551 ¢f seq. C1070), and any fur- 
ther rules imposed by the department itself, Rodway 

Department of Agriculture, 514 F.2d $09, $14 (D.C. 
- Cir, 1975). See also 86 Fed. Reg. 2552 (1971), adopt. 
ing $553 requirements foi HMW rulemaking. The in- 
come nnd resouree reeniation challenged here was promul- 
vated following notice and opportunity for conunent," 
88 ed. Reg. 18254" (1973), bul plaintifls claim that in 
spite of these actions, 45 ULS.C, $ 28n. 20 (a) (8) (i) vio- 
lates section 706(2) (A) of the APA" because the no- 
‘tice and subsequent promulgation failed to provide the 
factual’ objective support for the regulation necessary 
for proper judicial review. We find merit in both of 
appellants’ claims. ; 


A. Contrary lo Statute 


Both the standard of “reasonably related” and the 
‘statutory prohibition against regulations “inconsistent 
with this chapter” 42 U.S.C, £1802, recognize that 


reculations must advanee, rather than le the lepis- 
Ss I bt 


a Ee rolemaldng was done ptrsuant to 6 U.S.C. § 553 (¢) 
(Supp. 1V 1974), which provides in pertinent part: 


(c) After notier required by this section, {he apgeney 
shall rive ae fed persons an apportunity to participate 
in the rnle making: throngh submission of written data, 
views, anruments with or witha opportunity. for oval 
presentation. After consideration of the relevant matter 
presented, (he agency shall incorporate ino the rules 
adopled a concise general statement of their y basis and 
purpose. 


“This statute provides that the reviewing: court shall: 


(2) hold untuvful and set aside ageney action; findings, 
and conclusions found to be— 
(A) arbitrary, capricious, an abuse of discretion 
or otherwise not in accordance wilh buy, 


5 U.S.C. §706(2) (A) (1970). 
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lative goals. ‘The general objections of the AIDC pro- 
gram appear in d2 U.S.C. $ 601 (1970) 2" 


[fJor the purpose of encouraging the care of de- 


L 
heir own homes or in the homes 


. 
yendent children int 
fF Tue 


relatives by enabling each state to furnish finan- 
cial assistance and rehabilitation and other services 
... to help maintain and strengthen family life and 
to help such parents or relatives to attain or retain 
capability for the maximum self-support and per- 
sonal independence consistent with the maintenance 
of continuing parental care and protection... 


he Sceretary argues that the fair market value rule 
is related to the objectives that only the needy receive 
aid and that recipients be helped to attain financial 
independence. We tind il unaccessary to decide if the 
application of this provision is reasonably supportive of 
either objective heeause it clearly conflicts with other 


tives inferable from individual provisions of the Act, such 
1S encouraging employment, sections 602(a) (8), (14), (15); 
609. 


We do observe, however, that much of TNSW's argument 
is unsupported by fact and is often specious. For example, 
IEW allezes that compelling states to disregard cneum- 
brances will discourage recipients from buying lint items 
on eredit and thus avoid the burdensome monthly payments 
that drain their dimited: finanees. THEW, however, has not 
attempted to limit this rule (o luxury items and would also 
apply it to items such as refriperators, furniture, and auto. 
mobiles necessary for werk; there are, morcoever, no facts 
to show that ADC families purchase a great many luxury 
itens. Compelling a recipient to dispose of a heavily-encum- 
bered item basic to maintenanee (or one worth less than the 
amount of encumbrance) places the individual in a far worse 
living condition withoul improving: his ability to meet daily 
needs. It is extremely difficull to see a reasonable relation- 
ship between the effeels of this rule and its avowed purpose 
of aiding the recipient to become independent. The Secretary 
also claims that this method of valuation will prevent pay- 


“This overall purpose is supplemented by specific objec- 
¢ 


Provisions of the Act, as expressed in the statute itself 
and in the pertinent revulations, 


Numerous cases within the past few years have held 
invalid state reeulations that include as resources ine 
come not actually available for maintenance of the re- 
cipients, Sce, e.g., Shea vv. Vialpando, 416 US. 251 
(L974) (standard allowance for work-related expenses) ; 
Lewis v, Martin, 397-US. 552 (ozo (support from 
nonadoplive stepfather ar MARS); Johnson o, Harder, 
A302. Bim 191 Conn. VTA, ahd per curiam, 
912 2d 1bSS (2d Cir. 1075) (surplus OASDI. bene- 
fits); Notional Welfare Rights ‘Oruyenindion v Weins 
berger, BUT FF, Supp. S61 (P..C. 197-1) “(recoupment 
of overpayments); cf. Riemer », Hooker, 392 P: Supp. 
145 (DN 1975) (child eare costs). Prior to the 1975 
vevisions, HEAY reentations specified that “only such 
hel income as is actually available for eurrent Use ona 
regular basis will be considered and only currently avail- 
able resources will be considered.” 45 C.-M. § 233.20 
nents to “those whe have placed themselves ina position of 
need due to the pin e-of heavily encumbered items.” 40 
Ped. Rep. segs (1975). preamble to regulation as repub- 
lished. This rationale igueres the fact that ng recipient 
could plice himself in need in this Manner under a viduation 
system which considers encumbrances, ‘Tie equity, equal fo 
his investment, would stil} be counted as a reseuree. Further- 
niore, payments are not subtracted from ris available inconie 
or added to therstatewide standard of need. For eNaiple, a 
family of four wilh 82800 in assets could nol come within the 
Hmilations fy investing S100 in a S100 refrigerator, The 
$100, anid subsequent monthly iMereases in ey, would stil 
he attributable to the honily, No ceonomie sleight of land 
ean make this disappearing asset {heory any more than an 
iMusion. ‘The only reason advanced by the Seeretary which 
appears clearly related (o the regulation is to assure (hat 
AFDC families appear poorer Chan non-henefited families, 7 
Althourh we necd not. decide the issue, we doubi whether this 
aim can be presumed from the beniticent objectives specified - 
in section GOL. ' 


at 


(nd (Brciihee C197. Relying in part on this regula. 
tion, courts have struck down slate plans which valued 
property without regard to encumbrances. Green v. 
Barnes, 485 V.2d 24v, 244 (10th Cir. 1973); Smithson 
v. Flowers, ‘Civ. No. 74-1SCH | (S.D..Va. April. 18, 
1974): sce also, Gillett v. Rose, Civ. No. 216166 (Ulah 
Dist. Ct. Jan. 10, 1974) (mortgage disability insurance 
benefits). 


Defendants urge that these cases are inapposite 
inasinuch as they rely on the availability requirement 
‘hich existed prior to this regulation. The revised reg- 
ulation still requires states to consider “currently avail- 
able resources,’ §$290.20(0)(3) Gi) (ec), but (a1(3) ) 
specificaliy deerees that this available veal and personal 
property must be valued withoul regard to encumbrances. 


Contrary to HitW’s assertions, we bejieve that avail- 
ability is ue hy the statute as well as by the 
regulation and that failure to consider encumbrances is 
inconsistent with other interpretations of the require- 
ment. In Aing v. Smith, the Supreme Court noted that 
the availability oe slasanes “clearly comports” with the 
purposes of section 602 and “properly excludes” 
resources ierely assumed to ‘be available. 392) U.S. at 
319 n.iG. This interpretation of the statule was reaf- 
firmed in Lewis vu. Martin, supra, 397 U.S. al 556. 
See also Sohinan ve Shapiro, supra, 300 F. Supp. at 415, 
We cannot aceept PM W's contention that because the 
preperty itself is available, gross market value (and 
not the equity) is available. Contra Wheat v. Hall, 32 
Cal, App. 3d 928, 108 Cal. Rptr, 508, 118 Cal. ptr. 
S873 (Gt. Ajipe 1973), (cer. dentcd, 415 US. 925 (1074). 
Such an interpretation is in direct opposition to the 
apa es which require valuation of life insurance at 

ash value, Wilczynski v. Harder, 823 F. Supp. 509 
1D. Cis, 1971), and consideration of the actual ex- 
penses in earning income, Shea v. Vialpando, supra, as 


Weis Conary te teeal ventities” | Phe cenars® ane 
Woot tess to Giestime benefits not aetually in existence 
is eaphainedMa Cooper en Lauphetner, S16 Supp. 26-4, 
feo CPD. Pan T9704) as a response to “the reality of 
pubiie welfare--the necessity of current payments. for 
current needs.” ‘To assume that furniture worth $200 
on Which s family still owes SISO ean be miraculously 
converted into S200 defies the Inws of economics an 
punishes welfare recipients for the type of eredit pur 
chases also common to working families, Just as AFDC 
provibits (he assumption of carrvent availability of po- 
tential income or income expended as earning costs, so 
does ik prevent (he presumption that enemabered prop. 
eviy Tas aovalue to the THEW recipient of its total fair 
market value. 


of e resources without distorting 

financial realities. Sce, ag. Gillett rv, Woxe, supra, \ 
reported opinion atv 4-5 (morteare disability insurance 
payments may be. counted only to the extent of rent 
or home maintenance need): Miemer rv, Hooker, supra, 
802 1. Supp. at 116-47 (allowing state to pay child 
care costs rather than allowing as an AFDC deduction). 
The methad selected here, however, must fail because it 
conflicts with the spirit of the AFDC program, 


“See also Wein v. Burns, 402. F, Supp. 398 (S.D, Tawa 
1975). A three-judye court declared invatid food stamp regu 
lations which included as income a recipient's educational 
travel allowance but disallowed a deduetion for the actual 
costs of transportation, Holding that the reeulations conflict 
with the remedial purposes of the Act, the court stated: 

Under this record the travel allowance is spent entirely 
to defray commuting expenses. Therefore, veceipt of such 


mlowance has no effect on food purchasing power. 
id. at 405. 
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RB. Lusitlivient Mecord 


In addition, a more basic flaw underlies the entire 
regulation. In considering the challenge to HEW's sclec- 
tion of vn a!200 figure as the proper exemption for a 
neeessary automobile or the $225¢ limitation placed upon 
family resources, We find ourselves unible to evaluate 
the reasonableness of these figures. Neither the notice of 
proposed rulen aking nor the Seeretary’s responses to 
comments 3 area and duly of 1975 give any insight 
into the bases for these determinations. As we have 
noted previously. judicial review is meaningless where 
the administrative record is insuflicient to determine 
whether the action is arbitrary and capricious.’ See, 
e.4., Iniernational Harvester. Co. uv. Ruckelshaus, 478 
P2d 615, COST CLG. Cir. 1973) ; Kennecott Copper 
Corp. uv. EPA, (G2 Fed 846, 849-51 (D.C. Cir. 1972). 
Even within the narrow scope of review mandated in 
this ease, support for the Seeretary’s actions must ap- 
pear in the record. 


HIEW alleges that the regulation represents a policy 


determination and therefore needs no supporting em- 


piriea! data, We agree that the regulation does clearly 
express policy decisions Co discourage buying on eredil, 
to prevent accumulation of luxury items, to assure a 
diference between asses of working and welfare 
families, and to cut welfare costs, See 40 Fed, Keg. 
30963 (1974). The cheice of amounts of limitation, 
hawever, “turnts! crucially on factual issues” and there- 
fore requires “stilicient attention to these in the state- 
ment to allow the fundamental rationality of the regula- 


An adequate notice of proposed rulemaking serves, of 
course, an additional purpose, Alerting interested parties to 
relevant factors and empirical data allows the comment pro- 
cedure to serve its intended goal, Parties informed of under- 
ivings considerations are far more apt to present informa- 
tive, vespoasive comments. 


py 


tions to be ascertained.” slmoco Oi Co. rm Environ 
mental Protection agency, 501 F.2d 722, TAQ-4L (JOT). 


The “basis and purpose statement required by 
Seetion dter of the APA nvast be sulligiently detailed ° 
and informative to allow a senrehing judicial serue 
tiny of how and why the regulations were actually 
adopted, In particular, the statement must advert 
to adpvinistrative determinations of i factual sort 
to the extent required for a reviewing court to siat- 
isfy itsele that none of the rerulatery provisions 
were framed in an “arbitrary” or “capricious” mane 


nev, 


Id. at 739 Ceitations omitted). udee §. Skelly Wright, 
author of the sonoco decision, his suggested that an 
adequate record for scetion 543 vilemabking will reflect 
“all of the relevant views and evidence considered by 


the rulemaker, from whatever souree, and---like a mini- 
history—it must reveal if and how the rulemaker con- 
sideved cach factor... . 2) Whisk, (ec Conrts and the 
Ridemaking Process: The Limits of Midicial Reriere, 
FO Corneta. L. TiN. 875. anh C1oedy. In this case, 
the belated attempts by counsel to previde a hasis for 
these ehoices cannot substitute: fara sufficient record.” 
See ifs. Portland Cement Association vy huckelshaus, 
ASG Ted Ta, 898) (D.C. Ci Tah, eer. denied, 417 
U.S. 921 COTA. 


e'These after-the-fiel justifications are even mere suspect 
in the case of the $1200 limit for a ear, An affidavit: sub- 
mitted at trial indicated: that this fiyure would permit the 
surehase of a three-veareold car TA. at 174, Aflidavit: of 
John A. Svalin, Acting Administrator of the Social and Re- 
habilitation Service Division of THEW. This affidavit: was 
amended a few weeks liter to state that when the regulation 
was actualy promulited in 1975, 4j200 represented the price 
of a five-year-old car, rather thas the three-year-old car if 
would have purehased in 1975 when (he valemaking was 
announced. Jd. al 206, 
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For a regulation of this type to withstand judicial 
scrutiny, HI;W must provide a more precise articula- 
tion of findings and relevant factors. Although some 
commentators have suggested that agency reconsideration 
in order lo provide a sitishaelory record may be of Vitile 
benefit to a challenging party, see Williams, “Ufybrid 
Rulemaking” Under the Administrative Procedure chet: 
A Leyal aud Empirical analysis, a2 Wc i. Re 
401, 421-25) (19751, we ave convinced that the Uiree- 
step procedure of section 453, when properly applied, 
can provide an adequate basis for the substantive re- 


view mandated by the arbilvary and capricious standard. 


Step one of section 455 will yield the agency's ini- 
lial proposal, its tentative empirical findings, im- 
portant advice reeeived Tron experts. and a deserip- 
tion of the critical caperimental and methodolouical 
techniques on which the agency intends fo vely, Step 
two will produce the written or oval replies of in- 
terested partics to the anc ney's proposals and to all 
the other “step one materials. And step three will 
furnish the final rule, accompanied by a statement 
both justifying the rule and explaining its normative 
and empirical predicates through reference to those 
parts of the record developed in steps one and lwo, 


’ 
is 
\ 


Wright, supra, 59 ConneuL L. Ruy, at oY, 
VV. CoNCLUSION 


For the reasons discussed above, we hold that, despite 
the Sceretary’s power to promulgate revulations regard. 
ing the manner of valuation wad amount of permissible 
resources for AFDC recipients, the regulation challenged 
inethis appeal is invalid, Valuing resonrees without 
regard to encumbrances violates the cardinal principle 
of AFDC that only resources actually available may be 
counted in determining whether the recipient is withhu 
the state's definition of a standard of need. Further= 


“more, review of the regulation is impossible beeause the 
promulgation consistently failed to artienlate factual 
determinations underlying the decisions of the Secretary. 
For these reasots, we remand the case to the district 
court for the entry of a judgment declaring the regula- 
‘tion invalid. Injunetive relief does not appear to be 
“yequired at this time. Poe v. Gersicin, 417 U.S, 281 
(1974). y ! 

. ‘ So ordered, 
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PRELIMINARY STATEMENT 
Plaintiff's arguments on the merits of her claim 
: are set forth in PLAINTIFF'S MEMORANDUM OF LAW submitted in 
Support of the Order to ghee Cause. ‘Pleineife's claims, as 4 
: set forth therein, are not seriously challenged by defendants. | 


; This Memorandum is submitted to address several inaccurate 


# and irrelevant but diverting assertions made by defendant 


: Singular and clear issue of law presented by plaintiff, 


| Additionally, plaintiff wishes to call the Court's ectention 


{ 

i 

: 

i PERGER in his Memorandum of Law, ostensibly to confuse the | 
t 

| 

| 

| 

i 


to the decision and order of the United States District Court, } 

; District of Minnesota in Johnson v. Likins, No. 4-75-Civ-318 
(10/10/75), a decision of first impression in a case which 

; presented the identical issue before this Court. Judge 

: Larson has issued a preliminary injunction against enforce- 

ment of a Minnesota A.F.D.C. regulation which permits pensuee 

' ment of agency caused Overpayments from the 42 U.S.C. §602 | 
(a) (8) income disregards, The Court determined. that tha. 

: regulation violated the Social Security Act. A copy of the 

: decision and order are being filed with the Court as 

! Exhibit "A" to this Memorandun. Finally, wiaintiee wiit 


. address H.E.W.'s position on the practice Challenged in this 


Si. 


ss 
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RESTATEMENT Tie CASE 


a 


Much of defendant BERGER'’s argument is directed to 
' dssues neither raised by plaintiff nor of any relevance to 
i this case. Plaintiff wishes to clear the record as to these , 
“ uncontested issues. ) 
A} ‘Plaintife does not here challenge the authority 
of defendants to recoup iss) grant reduction in cases of 
| fraudulent client caused overpayment. Nor does she contest 
7 agency caused or 
, defendants’ right to recoup/non-willful client caused over- 
/ payments when the recipient has excess actually availiable 
income, other than items exempted for these purpos2s.* Much 
| of defendants' argument and the cases he-relies upon argue 
these uncontested points** Plaintiff, here, only challenges 
| actions in recouping non-willful recipient caused and agency 
| caused overpayments from the §602 (a) (8) work incentive income 


‘ 
: 


| disregards. Plaintiff contends that this income is not 


+ 

He : $ 
‘available for such recoupment purposes. ! 
{ 


B) Plaintiff does not assert that a recoupment 


properly carried out pursuant to the challenged regulation 


* “At page 16 of his Memorandum, defendant refers to a Senate 
Finance Committee report. Aside from the fact that defendant 
fails to cite the report, it is clear that even if that : 
Committee was aware of H.E.W.'s policy to permit recoupment 
from "other available income" they would have no reason to 
understand what income H.E.W. was categorizing as available. 
Rather it should be inferred that Congress having passed the 
disregard provision as the very heart of its new Arne 
initiatives in work incentives would expect that the disregard 
income was sacrosanct. : 
** Defendant relies heavily on two cases, Lomax v. Lavine, 
Civil Action No. 72-Civ. 2457 (S.D.N.¥. 1972) and Jacauet v. 
Bonin, Civ. No. 72-2589 (E.D. La. 1975) both dealing with 
recoupment in fraud situations. 
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| 


? 


‘will reduce the family's in hend income to below the state- 


Engelman v. Amos, 404 U.S. 23 (1971) both are explicit about 


Rs cee meme ee ae ee ee oe oe feenen Se memmee seams swe wees mee TTT ee eS ee te ae eee ne ea ee ee ee ee ee ee ee 


wide standard of need,* nor 3oes she see as relevant, whether 


in a given instance all or only part of the income disregard 


is recouped, The provisions of 42 U.sS.c. §602 (a) (8) explicit- 

ly provide that as a work incentive AFDC recipients are 
so as 

allowed to retain some of their earnings/to have more in 


ede Rare ed 


hand income than non-working AFDC recipients and their 


families. Furthermore the Statute and the Supreme Coureé in 


the mandatory nature of the exemption pursuant to a definite 
"30 and 1/3 formula". If plaintiff's Claims are incorrect 


the entire disregard may be recouped, if correct, not one 


penny may be touched for this purpose. Furthermove, plain- 
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tiff must point out that whether the disregard is recouped 


pertially for a relatively longer period of time or complete-: 


ly for a relatively shorter period of time is irrelevant. 


In either case the entire recoupment is being made from what 


she contends is totally protected work incentive income. 


* But see Note ** Page 27 and discussion at Pages 7-8 infra, 
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POINT I 


THE COURT IN JOHNSON v. LIKINS 
CORRECTLY DECIDsD THE STATUTOPY 
ISSUE IN THIS CASE 


Congress may judge that the 
income disregard tork incentive 
is absolutely essential to the 
total AFDC program and may pro- 
vide that the disregard of 
Slightly over $1.00 in every 
$3.00 earned is the amount which 
Shall be disregarded. There is 
a substantial probability that 
Congress has so provided and that 
disregard of only $1.00 of every 
$6.00 earned in cases of recoup- 
ment of agency - caused - overpay- 
ments contravenes the Congressional 
manda 


no 
aan ANiGa US e e ° 


Johnson v. iikins, supra at p. 32. 
Ss 6 SUDre 


That defendants herein . « . ere 
further enjoined fron enforcing any 
other agency policy of any kind 
whatsoever which would PUrpOrt to 
authorize recoupment from disregard 
income in cases of a@ency Error, 
id. p, 40, 


TET Re att any weee ceee venatre ons ws Semen ame eee 


The Minnesota District Court in Johnson v. Likins, 
Supra was asked to decide the issue before the Court in Ghis i 
case. The sole distinction in Johnson was that the Court 


was not presented with, nor did it decide, the issue with 


respect to client caused overpayments. (See page 32 Opinidn, 


Exhibit "A") 


The Jchnson decision beyond its weight as a decision 


of "first impression",* on the issue presented here, is in- 


structive for its clear and comprehensive treatment cf the 


arguments set forth by both parties and for its explication | 


of considerations heretofore unexplored by the parties. 


The Johnson Court's Treatment 
Of the "Need" Factor 
In various guises both the defendants in Johnson and 

defendants herein raise the issue that the disregard pro- 
vides income in excess of "need" and is thus available and 
recoupable, Johnson makes clear that these assertions are 
without merit because it was the clear intent of Congress 
to provide the working recipient with income in excess of 
that which is received by non-working recipients, The 
essential inquiry must be whether the Congressional intent 


gives way to the State's interest in recouping an agency 


are o et Mee Pau 
Opinion page 26. The Court dismisses the decision 


in Bradford v. Juras, 331 F. Supo, 167 (D. Ore. 1971), relied 


on by defendant, as uninstructive because it was undeniably - 
premissed on the false assumption that the income disregard 
provisions were optional with the States rather than manda- 
tory, as reaffirmed in Engelman v. Amos, 404 U.S, 23 (2971). 
Plaintiff would assign greater weignt to Bradford because 
the language of the decision shows that the Court would 
probably have held that recoupment fron Gisregarded income 
was prohibited had it realized that the disregard procedur2 
was mandatory. See plaintiff's first Memorandum of Law, 
page 30. Furthermore, although it is evident that Johnson 
is a decision of "first impression" the case of Williaas v. 
bavine, 353 1.7.8, 2d 300 (Sup, Ct. Nassau Co. 1974) states 
principles concerning the disregard which are essentially 
tnose stated by the 
Jonnson Court and advanced by plaintiff herein. See 
plainciff's first Memorendum of Law, pages 27-29. 
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‘caused overpayment? Jchnson answers in the negative. This 


,must be so for many reasons. 


> 
First, the disregard was the heart of a new set of 
> ‘initiatives and goals in the AFDC program, 1.e., to encourage 


employment as an alternative to total reliance on AFDC as a 
source of income. The Court analyzes this comprehensive 

| poekape of work incentives and finds that they now hold equal 
) prominerice with the previously stated goal of the AFDC pro- 

| gram, to provide for needy dependent children and their 
families. The disregard was thus interwoven with the need 


Getermination as evidence of Congress! new concern. hnson 


makes clear that a States interest in recovering overpayments 
cannot justify the abandonment in whole or in part of the 
| formula Congress prescribed to provide meaningful and effec- 


Give work dincentives. 


determination has further significance. ‘The State purports 
i to recoup the disregard because it represents income in 
excess of "need". However, the "need" determination rust be 
‘made with reference to §602(a)(7) and for the purposes of 


: that section, §602(a)(8) disregard income does not reduce 


"need."* We are not dealing with entities which exist in a 


state of nature, but a statutory scheme to provide aid for 


* ae 
Johnson codinion, page 29, para. 3. 


. the needy and encourage them to provide for themselves. The 
' "need" definition and standards of "need" are legislated and 


:- must be treated in a consistent manner, 


Furthermore, the Jonnson Court points out the practi- 


18 ee eee ene enemies oe: ommmete eS 


‘eal limitations on defendant's arguments to the effect that 
| the challenged practice leavesplaintiff with at least her 
actual "need" pursuant to the Statewide standard. New York, 


: like Minnesota provides an assistance payment identical to 
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its "Statewide standard of need."* However, many other State 


, provide only a percentage of the Statewide standard. Thus, 


neem. tre eneew eames weer 


; in such a State, althougha family's subsistence needs are 


| determined to be $300 monthly only $180.00 mignt be provided, | 
at 

+ Literally leaving the family to starve. In those States 

| disregarded income may be the only means for the family to 


‘push its way towards a subsistence level of income. If 


i. fo 


recoupment of the disregard is permitted, it is permitted in 
| all States. As the Johnson Court stated: 


The Court is interpreting a law 
which is equally mandatory or non---- 
mendatory for all, and the Court 
should take cognizance of the broader 
ramifications of its interpretation. 
Accordingly, the Court is aware that 
if Minnesota is free to recoup from 
disregarded income in these circum- 
stanccs, so is a State paying less 
than need. In such a State, disre- 
gard income may be the only resource 
which allows an AFDC family to rise 
to the level of minimum subsistence 


* = f *T . im 
However, prior to January 1974 New York provided only 
0% of its standard of need. See Rosado v. Wyman, 397 U.S. 


397 (1970). 


and recoupnent fron "excess" income 
might be recoupment from the mouths 
Of hungry children. This Court is 
chary of inventing a principle which 
could be extended to allow such a 
recoupment. 


The Johnson Court documents Congressional awareness of; 
the "less than need" payment system which exists in. many 
: states and concludes. 


When Congress enacted 42 U.S.C, 
§602(a)(8) it had every reason to 
be aware that this would fulfill 
basic needs in many States, and 
the mandatory thrust of the statute 
may have been at least partially 
the product of such an awareness. 
To find recoupient from disregard 
income permissible might frustrate 
Congressional purpose not only re- 
garding work incentives but regard- 
ing providing for the needs of 
dependent children as well. 


a 


Court is no less faced with this added consideration, 


, 
1 
t 
i 
t 
i 
i 


with perhaps greater meaning in New York which prior to 
‘ 
f 1974 provided only 90% of need, and may well have to resort 


to a percentage payment again, due to its fiscal crisis. 
Irreparability Of Harm 


There is another respect in which the Johnsor Court 
treated the "need" factor raised by defendants herein. 
Johnson held that although Minnesotra recipients of income 
disregards lived above the Statewide need standard, 

New York, they had acquired "legally protectabdle expectat 


that they would receive the added income as Congress intended. 
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‘The loss of such income through recoupment for prior overpay-. 


nents created irreparable harm as a matter of law. See also 
Relscn v. Likins, 389 RF Supp. 123 (1975). The fact that 
; they might regain the withheld income at some future time 
, would not repair the harm. In the instant case there is no : 


_ Such mechanism to restore the lost income, and the harm is 


accentuated. 


' ment of H.E.W.'s position on the challenged practice. While 
‘Ait is clear that the Johnson Court was not aware of HEW.'s 
h 
‘actual position with respect to the challenged practice, it 


A final note is warranted concerning Johnson's treat- | 
' 


| is equally clear that the Court's decision was not groun 

14 the regulation. The Court in fact invites H.E.W. to make 
views known.* The Court's decision was solidly based 

| an its statutory analysis and it is clear that given that 

* analysis it would have rejected H.E.W.'s position in identi- 


| eal terms to its rejection of the State regulation. 


x 
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POINT ITI 

H.E.W.‘'S POSITICN CN THE 

CHALLENGED PRACTICE AND ITS 

VALIDITY 
The actual position of H.E.W. on the practice 
| wha l denged in this case has yet to be set forth by either 
| party. 
In fact,H.E.W. has taken the position that recoup- 
i ment from the §602 (a) (€) income disregards is permissible. 
| HLE.W.'s position is wrong, for reasons shown here, in other 
: parts of this Memorandum, and plaintiff's First Menorandum of! 
: Law. : 

Defendant's reliance on the terms of the regulation 
itself is misplaced, because on its face it does not permit 
the practice. The current H.E.W. regulation 45 C.F.R. 

: §233.20(a) (12) was issued after the District Court for the 
| District of Columbia invalidated H.u.¥.'s recoupment 


regulation on statutory grounds in the case of N.W.R.O. v. 


Weinberger, 377 F.Supp 861 (1974). (As an aside N.W.R.O. is 

a first logical step in coming to the conclusion that new, 

has consistently misinterpreted the “Act" in this regard as 

well as other aspects of the AFDC program.) Because the 

: newly promulgated regulation was silent on the issue of 
recoupment from the income disregard, several States raised 

: questions concerning this. H.E.W. issued a clarifying letter 


to the States on August 10, 1974. A copy is submitted 
-1G- 
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‘herewith as Exhibit "Bp", Although the clarification, like 
the regulation is embiguously worded, consultation between 

: attorneys for N.W.R.O. and H.E.W. indicated that H.E.W, 

; allowed the practice challenged herein. LLOYD CONSTANTINE, 

Counsel for Plaintiffs herein, was at that time, a staff 

; attorney for the Center on Social Welfare Policy and Law, 

| N.WR.O.'s counsel, and thus was privy to the correspondence 

| between H.E.W. and the State agencies. Furthermore, he is 


| aware that N.W.R.O.'s counsel immediately objected to H.E.wW. 
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that its position on the income disregard was a violction of 
the “Act" and@ that H.E.W. having once had its regulation 
invalidated had merely substituted another Cutorily 
invalid regulation, albeit defective in different respects. 
The validity of H.E.W.'s position on the challenged 
practice must be assessed in light of its highly ambiguous 
regulation, the inconsistency of this position with other 
H.E.W. regulations Gealing with the income disregard, the 
unreliability and vacillation evident in H.E.W.'s position” 
On recourment in general, and its atrocious record of 
reversal in the Federal Courts both as to its regulations 
and regulations in State plans which it had approved. 
1. The Current Regulation 
As shown above, H.E.W.'s intention to allow the 
practice challenged in this case is not manifest in its 


regulation. MNefendants' reliance on 45 C.F CR. §233.20 (a) 


oe. 


Ir - Vs tf ae 


(a) (12) (£)* to sanction the practice is misplaced, in that th 


‘Cited section refers only to (a) (12) (1) (a) (2) recoupments in 


‘eases of fraud. While H.E.W. does intend to permit the 


practice, the wording of its regulation and the confusion it 
has created in the States and with Courts, mirrors its shaky 


and ambiguous approach to this issue. 


Challenged Practice With Other 


H.E.W. Regulations Concernin 
se anions Concerning 

The Income Disreaqard 

ee NS ESTOS 


2. The Inconsistency Of The 


H.E.W.'s position concerning the challenged prectice 
Conflicts with its treatment of the disregard in 45 ak wits 
§233.20(a) (3) (ii) which states: 

"45 C.F.R. §233.20 Need and amount of assistance, i 


(a) Requirements for State Plans. A State 
rian, » « meets . ; 


* * * 


(3) Income and resources. 0: 


* * * 


(ii) Provide Chat. in determining need 
and the amount of the assistance payment, 
after all policies governing the reserves 
and allowances and disregard or _ setting 
aside of income an¢ resources referred 


to in this section have been uniformly: ‘ 
ee vee DOO|N uniformly 
applied: 


(a) in determining need, all remaining 
‘income and resources shall be considereg 
in relation to the State's need standard; 


* ] elelore EL . on ; a acs Need sia ee busin 
Defendant BERGER's Memorandum of Law page 14 paragraph 4, 


oe ee Se Oe EO Se Oe eS ee @ Sw cave 


me ee 


(b) in determining financial eligi- 
bility and the amount of the assis- 
tance peyment, all remaining income 
and resources may, at the State's 
option, be considered in relation 

to the State's need standard, or 

the State's payment standard; 


(c) if agency policies provide for 
allocation of the individual's 
income as necessary for the support 
of his dependents, such allocation 
shall not exceed the total amount 
of their need as determined by the 
State's need standard; 


(d) net income available for 
current use end currently available 


SOOPEG ss) 6. 6 


resources shall be cons 


2 


Effective date. These regulations 
were effective June 17, 1975." 
Federal Register, Vol. 46, No. 54, 


farch 19, 1975) 


(emphasis added) 


bee 


First, "currently available" income is @etermined only 


"after all policies governing. . .. . diSrecard. ... of 
income have been uniformly applied." The income disregard 


is here appropriately treated as not "currently available." 


; To reconcile H.E.W,'s position with respect to the practice 
challenged in this case, with the cited regulation, one must 


_dichotomize the concept of availability; treating the dis- 


regard as unavailable income for determining eligibility, 


“need, and payment, but available income for recoupment. This ! 


means that the payment level must initially be computed 


without regard to §602 (a) (8) money, but that same assistance 


payment may be lowered by then regarding §602 (a) (8) income 


a i 
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for recoupment. This compels the conclusion thet the dis- 
‘ regard is merely an accounting procedure. This approach 
is belied by the Statute, its legislative history and the 
Supreme Court's interpretation. A firm statement of con- 
gressional purpose cannot be disposed of by accounting 
methods. ) 

The need determination prescribed in §602 (a) (7) of ° 


the "Act" is the essence of the AFDC program. Congress has 


explicitly interwoven the §602 (a) (8) disregard into this 


Getermination and the States are without power to suspend 


the mandate of these sections for other prrposes such @s 
recoupment. The fallacy of characterizing the income dis- 
regard as unavailable in determining need and available for 


recoupment purposes, as defendants and H.E.W. have*, is ' 


3 


anifested by defendants' misplaced reliance on King Vv. 


smith ?/* 392 U.S. 552 (1970): Defendants 


‘ correctly assert that King forbad the States from consider- 
ing income, which was not actually available, in: the need -- ‘ 
‘ and assistance payments determinations. This decision 

- grounded in §602 (a) (7) proves plaintiff's point. The Court 
ead that the income of the "substitute parent" wee not 

, available for §602(a)(7) (need determination) purposes be- 


cause it was not actually available. The Court would not 


* Defendants' Memorandum page 24, paragraph 2. 


** Defendants! Memorandum page 29, 


Ade 
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have held that such income, unavailable for the reed deter-— 


mination, would be available for recoupment purposes. 


i Similarly the §602 (a) (8) income which the "Act", the Supreme 


" Court, and even defendants admit is unavailable for need 


' integral part of it. The duly 10, 1974 HLE.W. letter 


, The intent of this clarification is clear, "net non-exempt 


2 


determination, must also be unavailable for recoupment 


purposes--for in recoupment as well as any other procedure 
affecting the assistance payment, their is inextricably 
interwoven a need determination. 

Secondly, H.E.W. has in fact admitted that the 


disregard is not exclusive of the assistance grant but an 


(Exhibit "B") in clarification states: 


In this regard, please note 
that subsection (A) (1) {referring 
to §233.20(a) (12) (A) (1)] of the 
revised regulation is to be inter-— 
preted as though the words "exclusive 
of the current assistance payment" 
had been omitted. ‘Thus, this pro- 
vision does not authorize recoupment 
from net non-exempt income which has 
been considered in determining the 
welfare payment. 


income"* is exclusive of the current assistance payment 


but not available for recoupment, exempted disregarded income 
i 


is part of the assistance grant but is also available for 


ence 


* Income after the disregard and work expenses are Geducted. 


This income reduces the AFDC payment dollar for dollar. 
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recourment purposes.* ™his is all a logical absurdity, 
but must be adopted if H.E.W.'s conflicting treatments of 
‘ the disregard are to be reconciled, and if the practice chal- 


lenged in this case is to be sustained. 


; / 8. H.E.W.'S Position On Recoup- 
" ment In General 


While plaintiff does not, here, challenge other 


{ aspects of the H.E.W. recoupment policy, we would note that 


$ 
i { 
i i 
i i 
‘ j 
: i 
it has vacillated constantly since the advent of the income | 
one : oo. 
disregard in 1969, while the "Act" has not changed in its 
$ 
Silence on recoupment. N.W.R.O. v. Weinberger, supra. is | 
! | 
5 “ only one instance in which the H.E.W. recoupment policy or 
various State recoupment policy's approved by H.E.W. have 


a Z i" i 
‘ been struck down by Federal Courts. We turn accordingly to } 


-H 6. 's atrociots recerd at interpreting the “Act.” : 


; 4. H.E.W. Policy Has Been Consis- 
& | tently invalidated By Federal Courts : 
, Defendants make much of H.E.W.'s approval of its 
“ practice. However, the usual presumption in favor of the ~ 
statutory interpretation of an agency entrusted with the 
administration of a statute must surely be carefully re- : 
assessed in light of H.E.W.'s consistent reversal ays Federal 
Courts. The following cases are a small _samnle** of cases _ 
* The disregard is most certainly part of the assistance 


grant and is interwoven into 42 U.S.C. §602 (a) (7) which man- 
dates the way that grants must be calculated. 


** Time constraints rermit only a listing of selected 
cases drawn from a deplorably greater group. 
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. in which H.2.W. policy has been struck down either directly 


1 or by invalidating portions of State assistance plans 


: approved by H.E.W.*: Anderson v. Graham, 492 F.2d 986 (8th 


Cir. 1973); Doe v. Gillman, 479 F.2d 646 (8th Cir. 1973) 


gext. denied, 417 U.S. 947: Lopez v. Vowell, 471 F.2d 690 


(5th Cir. 1973) cert. denied, 411 U.S. 939; Rodriquez v. 
Vowell, 472 F.2d 622 {5th Cir. 1973) cert. denied, 412 u.s, 
944 (1973); Rosen v. Hursch, 464 F.2d 731 (6th cir. 1972); 
Rothstein v. Wyman, 467 F.2d 226 (24 Cir. 1972); eect. Si 
#11 U.S. 921 (1973); Wollfolk vy. Brown, 456 F.2d 652 (4th 


| Cir. 1972) cert. denied, 409 U.S. 885 (1972): Adens v. Sauce 


a ee Je + Re SN AS ne eo cee ee re Sa oe 


312 PsSupp. 222 (8.0. Pa. 1970); Alverdo vw. Schmide, 369 


F.Supp, 447 (Wi. Wise., 1974): Bass v. Richardson, 548 ¥. 


4 
} Supp. 478 (S.D.N.v. 1971); Boisvert v. Zeller, 334 F.Supp. 
! 


403 (0.0.0. 2871) Brooke v, Yeatman, 211 P.supp 364 (MID, 


it 
G , Tenn. 1970); Bueno v. Juras, 349 F.Supp. 91 (D, Ore. 1972): 


, Buplingome v. Schmidt, 368 F.Supp. 429 (8.D. Wise. 1973); 


Carver v. E 20ker, 369 F.Supp. 204. (D.N.H.-1973)..aff'd 501... 


: B.2d 1244 (lst Cir. 1974); Doe v. Flowers; 364 F.Supp, 253 


(N.D. W.Va. 1973) aff'd 94 S. ct. 1921 (1974); Doe v. Hursch,. 


337 F.Supp. 614 (D. Minn, 1970); Doe v. Schmidt, 330 F.Supp. ' 
t ' 
. 159 (B.D. Wise. 1971): Doe 4 maniro, 302 F.Supp. 76 


thn acl AUN erctthahio 


* All such state “plans were approved exp. explicitly Or ei 
ly by H.E.W. in failing to invoke mandatory statutory 
, Sanctions. See 42 U.S.C. §604, : 


_ (D. Conn. 1969) appeal dismissed 369 U.S. 488 (1970); Doe vv. 
- | Swank, 332 F.Supp. 61 (N.D. 111. 1971) aff'd sub. nom, 

. Weaver v. Doe, 404 U.S. 9687 (1971); Francis v. Devidseon, 340 
© : P.Supp. 351 (0. Ma, 1972) afi 'a 409 U.S, 904; Gasaway v. 


6 ag ' 


: McMurray, 356 F.Supp. 1194 (S.D.N.Y. 1973); Green v. Stanton,: 


364 F.Supp. 123 (N.D. Ind. 1973): Grabb v. Sterzet, 315 F. 


Supp. 990 (§.D. Ind. 1970) aff'd 400 U.S. 922 (1971); Howard vy; 


Madican, 369 F.Supp. 351 (D. S.Dak. 1973); Jefiries v. Swank, | 


337 F.Supp. 1062 (7.D. T11 1971); Townsend v. Swank, 404 
U.S. 262 (1971); Meyers v. dures, 404 U.S. S03 (1971); 

598 (1972). The foregoing 
4 Cases were decided on the grounds of invalidity under the 


ae : Social Security Act. The following cases were decided on 
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‘ _ Constitutional grounds: MecDonaid vy. Dept. of Public Welfare 
rer Spe State of Plorica, 430 F.2G 1266 (Sth Cir. 1970); Mothers 
es 4 : and Children Rights Ore. v. Sterret, 467 F.2d 797 (7th Cir. 

: 1972): Anderson v. Burson, 300 F.Supp. 401 (%.D. Ga. 1968); 


Bernett v. Lindsay, 319 F.eupp, Gl0 (©. Utah 1970); Baxter — 


"Me Birkins, 311 F.Sepp. 222 (D. Colo. 1970); Besaw v. Affleck. 


| 333 F.Supp. 775 (D. R.I. 1971); Boucher v. Minter, 349 F. 
- Supp. 1240 (D. Mass 1972); Bryson v. Burson, 308 F.Supp. 1170. 7s 


(N.D. Ga. 1969); Caldwell v. Laupheimer, 311 F.Supp. 653 


+ 


(2.0, Pa. 1969); den Cuk v. Brian, 355 F.Supo. 1357 G1.0. Gal 


U9i2): pews v. Henry, 29/7 F.Supp. S87 (0. Ariz. 1969); 


Rivera v. Dunn, 329 F.Supp. $54 ©. Conn. 1971); aft'd 404 
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U.S. 1054 (1972): Gaddis v. Wyman, 394 F.Supp. 717 (N.D.N.Y. 
* ; 1969) aff'd sub nom. Wyran v. Bowens, 397 U.S. 49 (1970); 


Green v. Dent. of Public Welfare of Delaware, 270 F.Supp. 173: 

i 
(D. Del. 1967); Griffin v. Richardson, 346 F.Supp. 1226 
(Ds. MAL 1972) aff'd 409 U.S) 1069 1979)) Mextines ¥. 


i} Richardson, 472 F.2d 1121 (10th Cir. 1973); And in the most j; 


i recent term of the Supreme Court, Philbrook v. Gl dgett, 43 ! 
ee | 
; U.S.L.W. 4702 (1975) and van Lare v. Hurley, 43 U.S.L.W. 
i 
| 4592 (1975). The foregoing list should provide some indica- } 
ul i 
u i 
i tion as to the reliability of H.E.W.'s interpretations of 
i 

« the welfare provisions of the "Act." | 
tf i ! 
} 
i i 
| 
; i 
t | 


ey 


POTiiT III 


DEFENDANT BERGER EAS IMPROPERLY 
ATTEMPTED TO UNDERMINE HIS OWN 
STATISTICS AID STUDIES CONCERN- 
IlG THE PREVALENCE AED NATURE 
OF AGENCY CAUSED OVERPAYMENTS 


In verified answers to plaintiff's first interroga- 


tories, defendant BERGER, through his appointed agent, 


averred that the percentage of AFDC Overpayments caused by 


me > ane ee aes! 


agency error was 40%, for the most recent six month period, 
(Answer "3"), Defendant has also Submitted the data sheet 


from his overpayment study of July - December 1974 indicating’ 


an agency caused overpayment rate of 43.1% (defendant's 


"G"). This study was previously 


SFE ete Samet Mate os gee ae 


54 | 
iz 
a 


4 Submitted to the Court by plaintiff's attorneys in support of: 


the class certification motion, as an indication of class 
| numerosity. 
Defendant BERGER has now procured the affidavits of 
ATZ, an employee of the cefendant City Agency, in an 
ttempt to erode the force of his om statistics concerning 
the prevalence and nature of agency caused Overpayments. 
In the first "Katz Affidavit" it is stated that: 
It should be noted that administrative 
errors in budget computations may not 
be the result of 3 worker's mathematical 
error. Incorrect budgets may also be 
due to failure of the client, with no 
fraudulent intent, to provide necessary 
information. 


Relying solely on thi nakec, unsupported and vague 


i 
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} : 
: tion of one worker, employed by one income maintenance center, . 
~ ‘of only one of defendant's many local agencies throughout 
New York State, defendant Berger asserts that: 


Agency error encompasses far more 
than mere mathematical error; in 
Many cases, errors resulting from 
incorrect information given by a 
client, or a client's raiiure to 
supply correct information will re- 
6ult in an error labelled as 
"agency caused". 

Defendant BERGER's Memorandum, p. 20. 
(emphasis in original) 


! 
' 
H 
i 
t 
| 
and | 
As the Katz affidavits makes [sic] 
clear, many of these "agency caused" 
errors in tact do involve a non- 
Willful feilure ef the client to | 
H Supply necessary information in the ' 
above mentioned areas. This is { 
illustrated by plaintiff's own 
| Situation, where budget error have 
resulvee from her failure tc report : 
the suspension of the Court Order : 
' pursuant to wnich her husband was 
: making support payments, as well as 
: from other causes. 
(BERGER Memorandum, page 22) 


Let us address some of the more blatant-inaccuraciea; 


" in this reasoning. Although they are irrelevant to the 


: issue presented, they are illustrative of the less than 
honest aporoach defendant has taken to this case anc should 


be clarified so that they will not confuse the issue: 


ee ee 


attempt to explain away some agency caused overpayments as 


non-willfully client eaused is without significance. The 


ee a el a et hi RI ci kino et em aan emi Nene eS a ee ee eS tN ee ee ee Re See ane Se seme Soom et tae 


i! 
See | 


intiff seeks to represent are those who have re- 
. ceived overpayments through agency error and non-willful 
recipient error. The parameters of the class are not éerined: 
' merely by plaintiff's choice but innere in the cistinction 
| which is made in the challenged State regulation and the 
. H.EW. recoupment regulation. To wit, both 18 N.Y.C.R.R. § 
| 352.31(¢) (1) (13) and 45 C.F.R. §233.20(a)(12) draw the line 
; at willfully (fraudulently) induced overpayments, only per- 
; mitting gErant reduction to recoup these. Neither regulation 
distinguishes between nor permits reduction of the assistance; 
i 


~ payment to recoup nonwillfully induced nor agency caused 


, overpayments. 

2) The attempted shifting of agency error into the 
non-willful client error category is belied by defendant's 
own statistics, nich break down client caused overpayments 
into willful and non-willful categories. See Answer "4" 
defendant BERGER's answers to plaintiff's first interroga- 
tories. If defendant distinguishes willful and 
client caused overpayments, what is the basis of 
tion that some agency caused overpayments are in fact non- 

willful client L ? df this were true, why don't 


defendant's studies reflect this? 


. 


x eas : ; . 

Recouoment from available income in excess of tn 
Brant is permitted regardless of the cause of tne overp 
1 


ment and this practice as a general policy is not chal 


e 
A oe 
reed 
by plaintiff, who merely asserts that §602(a)(&) income is 
not available income for recoupment purposes. 


a 
fe) 
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' Affidavits, the sole authority for defendant's arguments 


3) It is clear that the distinction in the Katz 


referred to supra, are not merely speculations but clearly 


absurd ones on their face. Consider the defendant's own 
break-down of agency caused overpayments. 


In 72.1% of the cases, they re- 
sulted from a failure to take in- 
Gicated action on available infor- 
mation concerning work program 
requirements, available income, 
and shelter costs. 


HOW COULD TH® RECIPIENT BE CULPABLE? 


In 19.5% of the cases, they re- 
sulted from an incorrect applica- 
tion of policy, including ris- 
interpretation of the state and 
federal Work Incentive Program 
regulations and shelter costs. 


HOW COULD THE RECIFIENT BE CULPABLE? 


ete cee Meee e ene St Se OE AR Re EE ND SS OE OM A mH eRe OF 


In only 8.4% of the cases did the 
errors result from computational 
or transcription errors (BERGER 
Memorandum, page.21.) 


HOW COULD THE RECIPIENT BE CULPABLE? 


a = | 


' 
i 
Scrutinizing the alternative break-down of agency : 
error offered by defendant at page 22 of his Memorandum, 

‘ 


leads to a similar unavoidable conclusion that the types of 


error are those which clearly involve only agency error, 


characteristically a failure to properly obtain necessary 
information from a recipient or act on that information 


wnen supplied. ‘The error comaitted in plaintiff's case is 


+ypical, wherein the income disregard was erroneously com- 
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as $30 and 1/2 of gross income 


$30 and 1/3. See "Katz affidavit" 


paragraph 2. 


ws 


It is both regrettable and incredible that defend 


; has chosen to make facts concerning plaintiff McGRAW, which 


H 


1 


“in no way relate to the instant case, examples from which they 
oe Regrettable because being outside the scope of the 
‘litigation they can only divert the Court or confuse the 
" single issue.presented. Incredible in that the agency has 
| committed countless errors in the McGRAW case and continues 
1 to commit them, enshrining them in affidavits, causing added 
to a beleaguered working mother and her family. 
Though plaintiff's counsel studiously avoided injecting these. 
defendant having raised then, 
liged to reply. Thus, the "Katz Supplez: 
"Mrs. McGraw's budget, over the year 
« reflected many errors, caused both by agency error 
failure on her part to supply correct infor rmation." 
: affidavit, parotted in defendant's Memorandum, then states 


that lirs. McGraw failed to inform the agency of the su 


sion of Court ordered support from her estranged husban 


“the ference in the Katz affidavit and manv of 
Ceferdant's oapare to a $15.00 and 1/3 income rasecnde: gard re- 
flects the practice of computing the grant on a semi-monthiy 
basis. Thus the $30 monthly exemption becomes $15, 00. 


Pa ak al Ue 
i 
coca aka eats Da ee 
. The truth in this matter, which eventuated in gross AFDC 
>  underpayments, was that plaintiff brought the facts cf non- 
/receipt of support and agency overstating support received, 
: to the attention of the agency and was forced to raise these 


i 


as separate issues at the same fair hearing in which defendant 


‘BERGER applied the regulation challenged herein to plaintiff. 


‘Exhibit "C" submitted herewith is the transcript of this 


'fair hearing. Counsel respectfully calls the Court's atten- 


‘tion to the fair hearing decision (Exhibit "B" to the "McGRAW 


affidavit" in support of the Order to Show Cause) wherein 


2 OE oe Re eee ne ee ott Oe ee ee me ce ee ke 


' defendant BERGER completely fails to deal with the issue of 


Stee ee ee 


H 
4 
{ . 
. non-receipt of the support payment though duly raised and 
-argued at the hearing. The resulting grossly deficient 

H 


AFDC payments eventuated in "es, MCGRAW falling behind in 


her rent. Rent advancements were on two occasions piruvided 
by the agency to forestall eviction and these advancements 
i are now being recouped. (Katz supplemental affidavit). 


| 
# Counsel upon reviewing Mrs. McGRAW's file and prior to the 
if 


= 


commencement of litigation was aware of all these errors in 


wneh both the State and City defendants were solely culpable, : 


but reasoned that they would only confuse the Court and that 


administrative remedies would be sought.* However, now that 
2 


pen ctee ee 


they are raised by defendant, they provide a proper background 
! F 


for defendant's manufactured caitentions concerning the naiure 


¥ 
Verified Complaint, paragraph 25. 
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of agency caused overpayments, 


4) Beyond the specific allegations in the Katz 


oh val 


ffidevits, adopted in defendant BERGER's Memorandum, there 


"4s the more general question of the reliability of the in- 


- formation, both as a matter of law and common sense. As the 


District of Columbia Court «° Appeals stated in its recent 


- Landmark decision; Rodway .. United States Department of 


‘Agriculture, 514 F. 2d 809, 816 (1975) 
i First, courts have traditionally 

rf looked with hostility upon explana- 

: tions of agency officials submitted 

ft in affidavit form during the course 

: of litigation. These, | ‘post hoc 

: rationalizations" are typically found 
d to be an inadequate basis for review. 
i Citizens to Preserve Overton Park Vv. 

‘ Volpe, S01 U.S. 402, 419; Burlington 
" Truck Lines v. United States, 371 U.S. 
156, 168-159; SEC v. yv. Chenery Corp., 

‘ a8 U.8. 60, 87. 


“Apart from their inherently suspect nature, the Katz affida- 
“yvits also defy the logic of the categories of data kept by 
defendant BERGER and the most instinctive bureaucratic norn, 
of understating error. If we are to believe the Katz 

affidavit, defendant regularly keeps overpaym ent statistics* 
which regularly overstate agency error. Many other assertion 
in defendant's Memorandum are similarly inaccurate, ¢.g., 


the statement on page 22 tnat "Recoupment from the earned 


“These, statistics must be kept and reported to H.E.Y, 
as part of a "ouality control’ program. See 45 C.F.R. 
§205.40. 
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" suspend, reduce, or discontinue a public assistance grant.* 


oot eles Boneh mati md 


i 


'4n only &% of the cases in wnich the City Agency intends to 
y Agency 


income disregard for agency caused errors follows only afte 


a fair hearing." The fact is that fair hearings are requested 


' 


Failing this request the intended agency action is effectuated 
in a specified number of days without further advance nptinest 
Cataloguing similar mis-truths or half truths would have 

minimal utility, but those discussed should provide a proper 


ee ! | 
perspective for weighing defendant's other assertions. 
i 


%& 
This statistic was revealed to plaintiff's counsel 
by the Bureau of Fair Hearings of the City Agency. Counsel 
has reauested a copy of a report embodying this statistic 
and upon receipt ot said document will file copies with the 
Court and the defendants. 


x* 
In the McGRAW 2..se the Notice of {Intent to recoup 
(Exhibit "A", McGRAW affidavit annexed to Order to Show 
Cause) called for complete suspension c. the grant for 6 1/2 
months. In this case the entire disregard would have been 
suspended and because the Agency nad already committed other : 
errors diminishing plaintiff's: grant, the family would have -' 
been left with available income far below the standard of 
need, 1.¢,', onl 3216,00 semi-monthly income for a family of 
10 persons. This example points up the gap between the regu- 
lation as defendant BERGER describes it and the way it is 
peing administered. Since Fair Hearings are reauestved in 
only 8% of these cases, this type of misapplication goes i 
essentially unchallenged. Furthermore, it must be noted that 
defendant BERGER's fair hearing decision characterizea the j 
overpayment error as agency caused, the Notice sent to 
plaintiff merely stated she had been overpaid. A notice 
such as this will not alert the recipient to the nature of 
the error or the fact that she might seek relier from an 
improper recoupment action. 


CONCLUS 


For ali the foregoing reasons and for the reasons 


‘heretofore stated in plaintiff's first Memorandum of Law, 


‘plaintiff's motions for a preliminary injunction and class 


certification should be granted. 


Respectfully submitted, 
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November 13, 1975 


JOHN C. GRAY, JR. 
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a number Of limitations. That regulation also required any state 
to 


sich recouped where agency error caused the Overpayment to also 
w . 


eorrect prior underpayments. 


Significantly, HEW made plain at this time its policy of 
considering income disregards as "available income", subject to 
ee recoupment, and distinct from current assistance payments: 
“(c) The plan may provide for recoupment 
from available income and resources 
(including disregarded, set-aside or 
reserved items) or from current assist- 
ance payments or from both...." 
8 233.20 (a) (12) (oc), 
Finally, in response to the order of the United States 
District Court for the District of Columbia in the case of MWRO v. 
Weinberger, 377 F. “Supp. 861 (D.D.C., 1974), the Department promul- 
gated the present regulation at 45 C.F.R. §'233.20(a) (12), 39 pop. 
22268 (June 21, 1974), along with a letter to the States further 
modifying that regulation. That order invalidated the existing regu- 
Jation and prohibited HEW from promulgating any regulation permitting 
recoupment from current assistance grants wnere the recipient lacks 


+ncome or resources available in the amount of the proposed reduction. 


This new regulation left unchanged HEW's acknowledgement 
that income disregards were "available income", subject to recoup- 


~ 
a 


‘cnt and distinct from current assistance payments: 


red Any recoupment of overpayments per- 
mitted by paragraph .2) (12) (1) (ay (2) of 


wide 


this section may be made from available 
income and resources (including disre- 
garded, set-aside or reserved items) or 
from current assistance Payments or fron 
both.” 5 233.20 (a) (12) (i) (£). 

Thus, implicitly since £951, and explicitly since 1967 the 
Department has permitted recoupment of prior Overpayments fron 
“other available income", And, implicitly Since the Creation of 
the income disregards, and explicitly since 1973, HEW has considered 
recoupment of them, not as recoupment from current assistance 
Payments, but as recoupment from other available income. 

Ds CONGRESSIONAL AWARENESS OF TER FEDERAL 
RECOUPMENT POLICY. 
* Aithough aware of HEW's recoupment regulations, Congress 
has failed to amena Title IV of the Social Security Act regarding 
recoupment, both generally and froin income disregards, while amend- 


ing the Social Security Act on numerous occasions, 


As noted by Judge Cassibry in Jacquet v. Bonin, supra. at 
9 e in 1972 


"Legislation was introduced in the United 

States Senate which included a provision 

specifically requiring recoupment of over- 

Payments from the current assistance grants, 
: even where the Overpayment was not caused 
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- Tot OO Paysite = 3. *s malin 


averona ocrthiy ¢ .slead « 327,843 
Avera)? case com-esition - 2.5 recipients 
Average monthly payments - $314 per case 
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1,309 « f' + the period July through December, 1974. 


“$207 Gass: rewire. 
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e* Duplicate aa. NO PAYMONTS$ (tC. 2 6 5 7S 
me Client moved of State ee ee gee 10 
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** Inesnelusive Cases - referred to agency for appropriate action 


Pecipjent refusal 6 


~ Woeeble ta locate re 4 


Enon ANALYS! 5 
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12.73 S05 (aqgelnad 
1.8% ADS Expenditures 

ietal 

Ssropage mandy ly 


’ t 44 


- OVERPAYMENTS 


29.6% of A) Caseload 
9.9% of ADC Expendituras 
Total Overpeywent> $62.2 million 


Averag? monthly Cverpayment ver Case - $105 
- UNDERPAYMENTS 


1B.65% of ALYXS Coe! ad 

Deficiency in Grants Equivalent to 2.6% of ADC Expenditures 
Total Defi tency tn Pavnent.. = $16.3. million 

Average nuncnly Undeij-tyment per Case - $44 
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ADC - PRIMARY CASUAL FACTORS 
a ih FACTORS 


ERROR ANALYSIS - TOTAL ADC CASELMAD 
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~- INELIGIBILITY 
* Client anion 6 10.3% 
** Dollar effect - $60.1 million 
* Agency Errors - 2.4% 
** Dollar effect - $14.C million 
~- OVERPAYMENTS 
* Client Errors - 17.0% 
** Dollar effect - $35.4 million 
* Agency Errors = 12.6% 
** Dollar effect - $26.8 million 
- UNDERPAYMENTS 
* Client Errors - 4.%¢ 
** Dollar effect - $3.8 million 
* Agency Errors - 14.3% 


** Dollar effect - $12.5 million 


ADC _INELIGIDILITY 
mt 


CLIENT ERRORS 


- Client errors - 81.1% of ineligible cases. 


* 9.6% of ADC expenditures 
Dollar impact - $60.) million 
* Willful misrepresentation of facts by the client - 94.4% 


AGENCY ERSORS 


Summa ry 


- Agency errors - 18.9% of ineligible ca 


Dollar impact - $14.0 million 
2.2% of ADC expenditures 


ADC _INELIGIBILITY 


AGENCY ERRORS 
Summary 

- Agency errors - 18.9% of ine} 

° 2.25 of ADCS expenditures 


* Dollar impact - $14.0 million 


Failure to Take Indicated Action 


~ 75.9% of agency errors attributable to failure to take action 
availoble information. 


* Deprivation factor 
** Absent parent 
** Incapacity 
** Unemployment 
Child dependency 


* WIN registration 


Policy incorrectly Applied 


- 24.1% of agency errors related to incorract epplication of policy. 


* Misinterpretation of State and Fejeral regulations regarding 
deprivalional factor 


INSLIGIBILITY - AGENCY ERRORS 
ERROR ANALYSIS 
- Deprivation Factor Incorrectly Considered - 98.6 
* Incapacity - 31.0% 
** Medical documentaticn missing or outdated 
** Recipient fully employed despite existence of incapacitating 


factor 


* Continued absence - 13.&% 


** Allegedly absent father residing in household 
** Return of allegedly absent father to the household 


* Unemployment - 13.8% 


°° Respensible head of household fully employed 
** Receipt of VIB benefits 


- Failure to Establish Eligibility of Dependent Children - 20.7% 
* Children left household 
* Children over aye 21 in school 
* Children over 18 no longer attending school 


* Lack of documentation supporting family relationship 


Failure to Register Appropriate Recipient fox \ork Incentive Program 
(WIN) - 10.3% 


* Respons ‘ble esd of househo}d (no conditions ef WIN exemptions existing) 
* So} dependent child between 16-18 years of age and not enrolled in school 


Reported Income Omitted from Budget or Budgeted Incorrectly - 6.9% 


° Unemployment Benefits 
* Support Payments 


Need Requirements Overstated - 3.5% 


* Shelter Cost 
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IELIGIBILLIY - CLIENT ERRORS 


PROGRAM ELEMENTS AFFECTE ED 


ERROR ANALYSIS 


~ Deprivation Factor Incorrectly Reported - 64.5% 


* Alleged absent parent fornd residing in household accounts for 62.9% 


** Most costly type of error ~- Average cf $312 per case 
** Largest single factor of client errors 
e* Mainly found in urban areas 


* Unemployment no longer valid - 1.6% 
- Change in Child Dependency Status Not Reported - 15.3% 


* Departure of dependent child from household 
* Child 16-18, not in school nor registered for WIN 
* Child over 18, ; 

** Living independently of family 

** Living with cther relative 

** Placed in foster care or an institution 


Income Incorrectly Reported or Withheld - 12.1% 

* Employment earnings 
* Changes in earnings 
* RSDI and other benefits 
* Unemployment insurance 
* Voluntary support payments 

~ Available Resources Not Reported - 6.4% 
* Savings accounts 


- Other Client Misstatements - 1.7% 


Living in rent-free quarter: 
Non-PA rembers in household 
° WIN requirements 


ADS OVERPAYMENTS 


cor een 


CLIENT ERRORS 


Summary 


- Client errors - 56.9% of overpayments. 


* 5.6% of ADC expenditures 
* Dollar impact - $35.4 million 


- Agency errors - 43.1% of overpayments. 


* 4.36 of ADC expenditures 
* Dollar impact - $26.8 million 
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ADC OVERPAYMENTS - ANALYSIS OF ERRORS 
JULY 1-DECEMBER 31, 1974 ) 
NEW YORK STATE , 
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AGENCY ERRORS 
43.1% oS 
CLIENT ERRORS: 
game 
a PROJECTED DOLLAR COSTS 


CLIENT AGENCY 
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} 
AGENCY ERRORS 
‘ 
summary 
~ Agency errors - 43.1% of overpayments. 
* 4.2% of ADC expenditures 
* Dollar impact - $26.8 million 
Failure to Take Indicated Action ae 
- 72.1% of agency errors attributable to failure to take action on : 
- avelilabie information. 
os 
* Work program requirements 
* Available income 
* Shelter costs 
Policy Incorrectly Applied 
~- 19.5% related to incorrect epplication of policy. i 
* Misinterpretation of State and Federal regulations regarding WIN 
4 : requirements 
* Shelter costs 
Computation or Transcription Errors 
- 8.4% of agency error due to incorrect computation or transcription of 
budget information, 
. 
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COMPUTATION 
end sasha. ued 


POLICY De 

INCORRECTLY \Q%4 
APPLIED 
19.5% 


ESFAILURE TO TAKES: 
INDICATED ACTION. 


POLICY COMPUTATION 
TO TAKE INCORRECTLY and 


INDICATED ACTION APPLIED TRANSCRIPTION 


OVERPAYEENTS = AGENCY EpeoRs 


ERRCR_ ANALYSIS 


- Reported Income Not Budgeted or Budgeted Incorrectly = 34.4% 


* Increased earnings 
* Voluntary support payments 
* SSI benefits 
- Incorrect Compilation of Client's Budget - 27.9% 
* Proration of rent for non-PA member of household 
** Non-related "friend" in household 
** Child no longer eligible for inclusion in case 


Co-op SSI cases 


* Rent in excess of agency maximum 
* Allowance for fuel in "heated apartment" 


Failure to Register Appropriate Recipients for Work Incentive Program 
(WIN) - 26.0% , 
teaay,) 4VveV 


* One or more member of case not screened 
** Head of household employed to less than full capacity 
** Children over 16-18, no longer attending school 
** Unemployed head of household 

Dependent Child not eligible - 5.2% 

* Child 16 years old or older no longer attending school 

* Dependent child over 21 years of age 

* Lack of documentation supporting family relationship 


Incorrect assessment of deprivation factor - 3.9% 


* Incapacity terminated 
* Continued absence invalid 


Arithmetic Computation - 2.6% 


ADC OVERPAYMENTS - AGENCY ERRORS 
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ARITHMETIC 


CHILD COMPUTATION 
DEPENDENCY 1 26%. 
y 


WORK INCENTIVE 
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OVERPAYMENTS - CLIENT ERRORS 


PROGRAM ELEMENTS AFFECTED 


ERROR ANALYSIS 


- Income Incorrectly Reported or Withheld - 45.3% 
* Employment earnings 
* Changes in earnings 
* Support payments 
* Pensions and benefits 


** OASDI 
°° Veteran's Administration 
** Unemployment insurance 
** Workman's compensation 
Income received from relative or "friend" 


- Incorrect Reporting of Budget Information - 28.1% 


* Non-PA member of household not reported 
* Shelter costs 


** Rent less than reported 
°* Heat and utilities included in rent 


Allegedly Absent Parent Residing in Household - 14.8% 


* Father of one or more, but not ail, dependent child(ren) found to be 
in the household 


Change in Child Dependency Status not Reported - 11.3% 
* Alleged dependent child not in household 
* Child 16-18, not in school nor enrolled for WIN 


* Child over 16, not in school 
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BUDGETING 
28.1% 


INCOME 
45.3% 


ABSENT PARENT 
14.8% 


CHILD 
DEPENDENCY 
11.3% 


